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THE TAXATION OF “BENEFITS” FROM AN OFFICE 
OR EMPLOYMENT 


Doucras J. SHERBANIUK* 


The sustained era of prosperity in the United States since the termination 
of World War II has witnessed a substantial increase in the variety and 
quantum of benefits and advantages other than salaries and wages provided 
by employers for their personnel, both at the executive and other levels of 
employment." Although there are few official statistics available on the cost 
of these benefits in Canada,” in view of the close relationship between the 
Canadian and American economies, it seems fair to assume that “fringe 
benefits”, as they have come to be known, are fairly widespread in Canadian 
industry.’ With regard to company executives, these benefits are probably the 
progeny of high tax rates, which make salary increases for highly paid help 
considerably less attractive than they would otherwise be, and a desire for 


1“Figures compiled by the [National Industrial Conference Board] show that fringe 
benefits cost private industry a record $8,054,000,000 in 1952, compared with $7,677,000,000 
in 1951. However, this increase of $377,000,000 from 1951 to 1952 was the smallest 
year-to-year gain since 1949. In 1951 the gain was $1,055,000,000 over 1950; in 1950 
it was $1,497,000,000 over 1949. In 1952 employers contributed $3,436,000,000 for 
private pensions and welfare funds, compared with $3,125,000,000 in 1951; $2,101,000,000 
for old-age and survivors insurance, compared with $1,966,000,000; $1,654,000,000 in taxes 
and contributions for unemployment insurance, compared with $1,757,000,000; and 
$863,000,000 for other benefits, compared with $829,000,000 in 1951.” 53 Labour 
Gazette 1266. 

“United States corporations disbursed $187,900,000,000 in wages and salaries in 1956, 
a gain of $13,500,000,000 over 1955, it was estimated by The New York Times... . 
Fringe benefits were estimated at $12,200,000,000, against $11,082,000,000 in 1955. The 
ratio of welfare benefits to wages and salaries was 6.5 per cent compared with 6.4 per 
cent in 1955. Of the total estimated $12,200,000,000 paid out for welfare benefits by 
private industry in 1956, the largest amount was $5,900,000,000 for pension and welfare 
funds.” 57 Labour Gazette 271. 

A canvass by the United States Chamber of Commerce of 940 companies on the cost 
of fringe benefits revealed that, in 1953, labour costs other than wages in the United 
States averaged $720 per employee, a rise of $76 in two years. “Payments for pensions 
were reported by 81 per cent of the companies, with costs averaging 4.7 per cent of 
payroll, while more than 97 per cent of the companies reported payments for employee 
insurance programs, with costs averaging 1.8 per cent. Fringe payments varied widely, 
ranging from less than five per cent to more than 55 per cent of payroll, with the average 
payment 19.2 per cent. Payments for fringe benefits made by 130 identical companies 
increased from 15.2 per cent of payroll in 1947 to 16.9 per cent in 1949, to 19.1 per cent 
in 1951 and to 20.2 per cent in 1953, the Chamber reported.” 54 Labour Gazette 1606. 
2Two valuable recent studies are “Report No. 3: Survey of Fringe Benefits—Alberta 1957”; 
“Survey of Working Conditions and Benefits—Alberta, 1 May, 1958”, prepared by the 
Alberta Bureau of Statistics and the Department of Industries and Labour; and “Certain 
Fringe Benefits in Canadian Industry”, Bulletin No. 17, issued in 1959 by the Department 
of Industrial Relations, Queen’s University. Also informative is the Department of 
Labour’s “Working Conditions in Canada, 1958.” 

8In the opinion of one writer, “Any survey of [fringe benefits] indicates that Canada is 

following and adopting ideas and procedures which originate and are in effect in the 
United States. So close is the similarity that it is possible to say with some degree of 
assurance that Canada will be thinking and adopting, five years from now, what is 
presently being done in the United States.” J. S. Forsyth, “Fringe Benefits”, (1954), 
2 Can. Tax Jo. 83. 


*Douglas J. Sherbaniuk, B.A., LL.B. (Alberta), Associate Professor, Faculty of Law, University 
of Alberta. 
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security for the future of employees and their families. Employers who are 
anxious to acquire or retain superior management personnel may offer a wide 
variety of inducements ranging from pensions, death benefits, life insurance, 
medical, surgical and hospital insurance and deferred compensation, to more 
immediate advantages such as country club fees and the use of company 
property. Although it may well have been true twenty years ago that 
“Compensation in kind will ordinarily be small and confined largely to people 
at the bottom of the income scale,” the same can hardly be said today, when 
it is probably not uncommon for executives to enjoy the use of company cars, 
boats, airplanes, country estates and private dining-rooms.’ Employees other 
than executives, also in quest of security and additional compensation, have 
enjoyed wage-extras in the form of pensions, group life and health insurance, 
free or subsidized meals and lodging, profit-sharing, paid holidays and annual 
vacations, commodity discounts and recreational facilities, such as free tennis 
courts and swimming pools,’ some of which have been voluntarily granted by 
employers, and others tenaciously bargained for by labour unions.° 


Until the post-war period, the taxability of fringe benefits did not bulk 
large in importance on the Canadian fiscal scene, perhaps for a variety of 
reasons: their relative insignificance, real or fancied; lower tax rates; and doubt 
as to the aptness of the language of the Income War Tax Act to reach some 
of these benefits. However, in view of the large proportions which fringe 
benefits have apparently assumed, the question of their liability to taxation 
under the very broadly worded section 5 (1) (a) of the Income Tax Act, which 
requires the inclusion in income of “the value of board, lodging and other 


4It has been argued that, relative to other classes of workers, the executive is much worse 
off today than he used to be, as a result of the combined effect of high taxes and the 
increased cost of living. See L. E. Coward, “Tax Planning for the Executive,” Report, 
1957 Conference, Canadian Tax Foundation, p. 162, at p. 163. 
5Henry C. Simons, “Personal Income Taxation”, p. 124 (1938). 


6See the Report of the Royal Commission on The Taxation of Profits and Income, where 
it is stated. “Up to recent years benefits in kind by way of remuneration were mainly found 
as an addition to the smaller ranges of wage; represented advantages that were often 
trivial in value; and had little significance to the total yield of tax. The same considerations 
do not operate today: partly because so large a part of the wage-earning population has 
now ascended into the class of income tax payers, partly because the pressure of high rates 
of taxation on all classes has made the receipt of benefits in kind a possible attraction to 
every class of wage and salary earner.” Cmd. 9474, pp. 68-69, para. 212. 

7In the December, 1959 issue of Fortune magazine at p. 208, the building and grounds 
occupied by an American manufacturing company are advertised as including: 

“__A magnificent swimming pool for employees, their families and the community— 
complete with poolside tables and chairs in rich decorator colors. 

—An auditorium-gymnasium where employees can enjoy shuffleboard, volleyball and 
ping pong during off hours. 

—Lagoons stocked with fish, where anglers can while away leisure hours. The 
lagoons, like the pool, are also part of an ingenious water supply system which gives 
[the company] an extremely favorable insurance rate. 

—Light, pleasant production and office areas... . 
On the Canadian scene, it is reported in The Financial Post of July 4th, 1959, p. 1, 
that a British Columbia firm engaged in the business of handling and supplying marine 
hardware, sporting goods and boats included in its new plant a swimming pool to be used 
to demonstrate its various products—“but the pool is also for the relaxation of employees 
during the summer months.” 
8See, for example, 57 Labour Gazette 1348, where it is stated that, in labour-management 
negotiations, “Changes in non-wage items formed an important part of the settlements 
reached in the first half of 1957. Emphasis among the changes appears to be in the 
area of vacations and paid statutory holidays.” 


” 
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benefits of any kind whatsoever”, is of first importance to employers and 
employees, and also to the tax authorities, who are interested not only in the 
potential revenue but also in obviating any inequality in the taxation of 
persons receiving the same income. A disparity in the tax treatment of an 
employee who receives all his compensation in cash and one who receives the 
same amount of compensation but partly in the form of fringe benefits is not 
defensible. It is not intended to consider here those fringe benefits that have 
been the subject of specific statutory treatment, such as stock options,’ or 
benefits received in cash, such as Christmas bonuses or vacation and holiday 
pay, which would seem to be clearly taxable, but rather to discuss the scope 
and affect of section 5 (1) (a) in its application to non-cash benefits. Before 
proceeding with this inquiry, it may be helpful to consider briefly the history 
of the taxation of benefits in kind in the United Kingdom, the United States 
and Canada. 


I UNITED KINGDOM 


The principle applied in the United Kingdom since the turn of the century 
for determining the taxability of benefits received in a form other than cash 
was established by the House of Lords in the leading case of Tennant v. 
Smith.’® In that case the appellant, a bank agent, was bound as part of his 
duty to occupy the bank house in order to care for the premises and to be on 
hand for the transaction of any special bank business after hours. He was not 
allowed to sublet the house or use it for other than bank business. In deciding 
whether the appellant was entitled to certain relief from taxation which was 
granted to persons whose total income was below a stipulated amount, the 
House of Lords held that the value of his residence had been improperly 
included as part of his income from an office or employment. As has been 
pointed out elsewhere,’ the ground for the court’s decision may have been 
that, since the free residence was not “beneficially received” by the appellant, 
its value did not constitute income to him. That is to say, just as a sum of 
money paid by a master to his servant to be expended by the servant on the 
master’s behalf and for which the servant is accountable is not income to the 
servant, so too, the value of living accommodation occupied free of charge 
by a servant in the course of his duties and for the benefit of his master is not 
income to the servant, even though he may derive some advantage by not 
having to rent other quarters. However that may be, certain statements 
made by members of the court have since been interpreted as establishing a 
fundamental principle in the concept of income, namely, that only money or 
what is convertible into money, can constitute income. Lord Halsbury held 
that “. . . money’s worth may be treated as money for the purpose of the Act 
in cases where the thing is capable of being turned into money from its own 
nature.”’* And later he said: “. . . the thing sought to be taxed is not income 
unless it can be turned into money.”’* In Lord Watson’s opinion, the value 

®See sec. 85A. 

10f 1892] A.C. 150. 

11See LaBrie, “The Meaning of Income in the Law of Income Tax”, p. 46. 


12p, 156. 
18p, 157. 
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of the free residence did not come within the category of ‘profits’ “. . . because 
that word, in its ordinary acceptation, appears to me to denote something 
acquired which the acquirer becomes possessed of and can dispose of to his 
advantage—in other words, money—or that which can be turned to pecuniary 
account.”"* Lord Macnaghten, whose judgment was concurred in by Lord 
Morris, held that “. . . a person is chargeable for income tax . . . not on what 
saves his pocket, but on what goes into his pocket.”"” It was held by Lord 
Field that “. . . the residence . . . which although rent free could not in any 
way be converted by him into money or money’s worth, cannot be held to be 
either a gain, profit, perquisite, or emolument, within the meaning of the 
statutes.”** And finally, Lord Hannen said: “That which could be converted 
into money might reasonably be regarded as money ....”'” Several reasons 
were given by the Court for this conclusion. Some of their Lordships based 
their decision on the narrow ground that the language of Schedules D. and E., 
under which alone the appellant fell to be taxed, extended only to money pay- 
ments or payments convertible into money, and was not apt to tax other 
benefits. As Lord Halsbury pointed out, none of the words in Schedule E., 
either “prequisites”, “profits” or “emoluments” was properly applicable to tax 
the advantage enjoyed by the appellant “. . . inasmuch as by the rule in which 
those words are used or explained the word ‘payable’ as applied to them 
renders it to my mind quite impossible to suppose that the mere occupation 
of a house is reconcilable with the just application of that word.”"* On the 
other hand, “. . . if any words could be found in the statute which provided 
that besides paying income tax on income, people should pay for advantages 
or emoluments in its widest sense (such as I think the word ‘emoluments’ here 
has not, . . .)” the appellant would have been taxed accordingly." And as 
regards Schedule D., “. . . the word ‘emolument’ occurring in the rules of 
Schedule D. means some more tangible benefit than a servant’s residence in 
his master’s house, or a meal or a suit of livery supplied by the master,” said 


Lord Watson.”° 


Furthermore, a conclusion contrary to that reached by their Lordships 
would have involved the proposition that the taxability of free accommodation 
depended up the suitability of the premises to the taxpayer. This proposition 
was quite unacceptable to Lord Halsbury and Lord Hannen. “{I]n every 
case where such a question arose it would be necessary to examine the particular 
circumstances of each man’s family. If he had a large family that could not 
be accommodated in the house, and he must hire a house elsewhere, one result 
would follow. If he was a bachelor, and the house was appropriate to his 
wants, then another result would follow. I cannot thing that the legislature 
ever contemplated such an examination or discrimination of persons subject 


14p, 159. 
15p, 164. 
16p, 164. 
17, 165. 
18pp. 155-156. 
1%, 155. 
20p, 161. 
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to taxation as such a system of assessment would imply”, said Lord Halsbury.” 
Both Lord Watson and Lord Macnaghten remarked that, although the Act 
contained express directions for estimating and calculating the value of 
property for certain purposes, it contained no direction for estimating or 
bringing into account any benefit or advantage or enjoyment derived from 
free residence. “I entertain very serious doubt whether, according to the 
scheme of the Income Tax Acts, it was intended to assess in any shape mere 


residence, either in performance of duty to the actual occupant, or by license 
from him.” 


Lord Macnaghten was not content to rest his judgment on any minute 
criticism of the language of the different schedules. “The real answer,” he 
said, “is, that the thing which the Crown now seeks to charge is not income... . 
{The duty under Schedules D. and E.] is a tax on income in the proper sense 
of the word. It is a tax on what ‘comes in’—on actual receipts .... No 
doubt if the appellant had to find lodgings for himself he might have to pay 
for them. His income goes further because he is relieved from that expense. 
But a person is chargeable for income tax under Schedule D., as well as under 
Schedule E., not on what saves his pocket, but on what goes into his pocket. 
And the benefit which the appellant derives from having a rent-free house 
provided for him by the bank, brings in nothing which can be reckoned up 
as a receipt or properly described as income.”** 


The application of the principle laid down in Tennant v. Smith may lead 
to results which must appear peculiar to anyone unfamiliar with the importance 
of form in tax matters, such as the taxpayer in Machon v. McLoughlin.* In 
that case the taxpayer was originally employed at a yearly salary in cash with 
the addition of board, lodging, washing and uniform. These benefits in kind 
were not included as part of his income. Subsequently the basis of his 
remuneration was changed, so that the allowances in kind were no longer 
granted and his remuneration was paid weekly on a cash basis subject to 
fixed deductions before payment for board, lodging and washing provided 
by the employer. The taxpayer contended that only the net amount received 
by him in cash was assessable to income tax. It was held by the Court of 
Appeal, affirming the judgment of Rowlatt, J., that the full amount was 
taxable. Warrington, L.J., remarked that the alteration in the method of 
payment effected a change in substance and not merely in form, there being 
a very substantial difference between the granting of allowances in kind and 
remuneration on a cash basis. A pertinent observation in this respect was 
made by the Royal Commission on the Taxation of Profits and Income, as 
follows: 


“No doubt an inconvertible benefit has not got a monetary value in exchange, but that does 
not seem to us to be the same thing as saying that it does not possess any value at all 
which should be taken into account in a computation of income. A man who receives 


21p, 156. 

22Per Lord Watson, at p. 159. 

28pp. 163-164. On the authority of Tennant v. Smith, the following benefits conferred on 
persons holding an office or employment have been held not to constitute income: free 
maintenance (Daly v. C.I.R., 18 T.C. 641); and a non-assignable option for the purchase 
of shares in the employer company (Forbes’s Executors v. C.1.R., 38 T.C. 12). 

2411 T. C. 83. 
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remuneration of £1,000 in cash may well be said to have an income of a greater assessable value 
than another man who gets £700 in cash and the benefit of assigned living accommodation, even 
if the value of the latter is fairly put at £300. But we cannot accept that the true relation 
of their two incomes for the purpose of taxing them is correctly expressed in the proportion 
of 10:7,”25 


Indeed, the principle that only money or benefits convertible into money 
may constitute income seems quite irreconcilable with a number of decisions in 
which it was held by English courts that the discharge of an employee’s 
pecuniary obligation by his employer gave rise to a benefit in money’s worth 
which formed part of the employee’s income. For example, in Hartland v. 
Diggines,”* the appellant’s income tax was voluntarily paid each year by his 
employer. Viscount Cave, L.C. held: “It is true that the appellant did not 
receive cash in his hands, but he received money’s worth year after year. This 
being so, I cannot resist the conclusion that the payment was in fact a part of 
his profits and emoluments as an officer of the company... .”°’ Although 
the taxpayer’s pocket may have been saved an expense, it is not readily apparent 
what convertible benefit “came in.”** In Nicoll v. Austin,” a company of 
which the taxpayer was a director entered into an agreement to pay him a 
salary and to defray certain expenses associated with the maintenance of his 
home: the cost of insurance and utilities, upkeep of the gardens and repair of 
the house. It was held that the sums so paid to others were part of his income, 
on the ground that they constituted money’s worth. Finlay, J. cited as 
authority for his decision Hartland v. Diggines and. Weight v. Salmon.” 
The latter case, it is submitted, was quite inappropriate as an authority for the 
solution of the issue before the Court and serves, perhaps, to illustrate the 
confusion of principles in this area of taxation. In Weight v. Salmon, certain 
employees were permitted to purchase shares in the employer company at a 
price considerably below the market value, in consideration for services 
rendered. It was held by the House of Lords that the difference between 
the market price and the amount paid for the shares constituted income in 


25Cmd. 9474, p. 68, para. 211. 

2671926] A.C. 289. 

27p, 292. 

28See also Michelham’s Trustees v. C.I.R., 15 T.C. 737, where a testator bequeathed to his 
widow an annuity free of income tax.. The Court of Appeal held that the sums paid out 
of the estate in discharge of her tax liability were taxable to her, being “equivalent to the 
immunity which she enjoyed from having [her annuity] protected from any inroad into 
it by the charge of Income Tax.” (P. 749) There is nothing in the case to suggest that 
the widow could have received the income tax payments in cash or otherwise converted the 
“immunity” into money. 

In Old Colony Trust Co. v. Com’r., 279 U.S. 716 (1929), the Supreme Court of the 
United States was faced with an issue similar to that raised in Hartland v. Diggines and 
arrived at the same result as did the House of Lords, but by a different route, invoking the 
doctrine of indirect or constructive receipt. Chief Justice Taft, delivering the opinion of 
the Court, held that the amount of taxes paid by an employer upon an employee’s income 
was income of the employee on the ground that “The discharge by a third person of an 
obligation to him is equivalent to receipt by the person taxed.” (P. 729). By this 
reasoning no question of taxing an inconvertible benefit arises. A similar approach was 
taken by the Exchequer Court of Canada in Salter v. M.N.R., [1946] Ex. C. R. 634, 
where Cameron, J. held: “. . . if the payment of income tax by the Company on the 
appellant’s income was not patt of his profits or gain it was in my opinion. a gratuity 
indirectly received by the appellant from his office or employment.” (P. 649). 

2919 T.C. 531. 


8019 T.C. 174. 
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money’s worth actually received by the employees in the form of shares which 
could have been disposed of at any time at their market value. In the Nicoll 
case, on the other hand, the employee was saved the expense of maintaining 
his home, but received nothing from his employer apart from his salarly. The 
inconsistency of the English decisions did not escape the attention of the Royal 
Commission, which remarked: 


“.. . a taxable benefit arises whenever an employer discharges a pecuniary liability of an 


employee that he has not incurred in the course of performing the duties of his employ- 
ment.... This rule cuts across the distinction between convertible and inconvertible benefits, 
since the payment of a particular bill for a man gives him no option between personal 
enjoyment and realization. But any different rule would be contrary to common sense; 
and, presumably, the same difficulties of valuation do not occur as those that tend to 
defeat the assessment of the ordinary inconvertible benefit.”31 


There is nothing inherent in the concept of income to warrant the arbitrary 
limitation of the form of income to money or what is convertible into money. 
As the Royal Commission pointed out, in theory, all benefits in kind received 
in the course of employment as remuneration for services should be taxed, 
whether convertible into money—such as consumér goods, stocks or bonds— or 
inconvertible and capable of enjoyment only by the recipient—such as a 
domestic servant’s board and lodging, an employee’s free meals, a railway- 
man’s free travel, a bank manager’s living accommodation at the bank, or 
a teacher’s free education for his children. To a limited extent, the United 
Kingdom Parliament has put this theory into practice, and thus pro tanto 
nullified the rule in Tennant v. Smith, by enacting special legislation in 1948 
providing for the taxation of directors of trading companies and employees 
whose gross remuneration (salary plus expense payments and benefits in kind) 
amounts to £2,000 per year, in respect of benefits in kind, convertible or in- 
convertible, received as remuneration.” Excepted from charge are (a) 
accommodation, supplies and services used wholly for business purposes on the 
business premises, and (b) meals taken in canteens where meals are provided 
for the staff generally; and, in the case of an employee, but not a director, 
living accommodation provided on the employer’s premises, if the employee 
is required to live there for the purpose of his duties. Although the Royal 
Commission recognized that the provision of non-taxable benefits in kind was 
capable of becoming an abuse of the tax system, it did not recommend a more 
comprehensive taxation of such benefits largely on the ground that “. . . the 
burden of administration would be so great that we do not regard an extension 
of the present law as justified unless the absolute loss of tax and the relative 
irregularities between different taxpayers are greater than we believe them 
to be... It is not possible to obtain any figures that really bear on the 
point.”** 


In summary, then, apart from the special legislation of 1948, inconvertible 
benefits are not treated as taxable income in the United Kingdom. 


31Cmd. 9474, p. 68, para. 210. 


82Finance Act, 1948, 11-12, Geo. 6 (U.K.), c. 49, ss. 38-46. See now the Income Tax Act, 
1952, 15-16, Geo. 6 & 1 Eliz. II (U.K.), c. 10, ss. 160-168. 


33Cmd. 9474, p. 69, para. 215. 
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II UNITED STATES 


Although the Supreme Court of the United States in the celebrated case 
of Eisner v. Macomber, described ‘income’ as “something of exchangeable 
value”,”* the convertibility or inconvertibility into money of non-cash benefits 
has not ranked as an important issue in the determination of their liability to 
taxation. The definition of “gross income” in section 22 (a) of the Internal 
Revenue Code of 1939°° was cast in wide terms and was given a broad inter- 
pretation by the Supreme Court, which held that it embraced “. . . any economic 
or financial benefit conferred on the employee as compensation, whatever the 
form or mode by which it is effected.”** Since it is beyond the scope of the 
present inquiry to delve very deep into the American law on the taxability of 
fringe benefits, we shall content ourselves with a brief discussion of one benefit 
that has given rise to a considerable amount of tax litigation, namely, free 
board and lodging supplied by employers to employees. 


Prior to the enactment of the 1954 Internal Revenue Code, there was no 
statutory provision dealing with these benefits. The test for taxation, appear- 
ing first in administrative rulings of the Bureau of Internal Revenue as early 
as 1919°* and later accepted by the courts, beginning with Jones v. United 
States,’’ was that if benefits were received as compensation for services, their 
value was taxable as income; on the other hand, if they were provided for the 
“convenience of the employer”, the employee incurred no tax liability in respect 
of them.** For example, in Benaglia v. Com’r.,” the taxpayer was employed 
by a corporation as manager of several of its hone, at one of which he was 
furnished with free meals and lodging. The proper performance of his 
managerial duties required his constant presence in the hotel. It was held that 
*,.. the petitioner’s residence at the hotel was not by way of compensation for 
his services, not for his personal convenience, comfort, or pleasure, but solely 
because he could not otherwise perform the services required of him”, and 
hence, he was not taxable on the value of the meals and lodging. The court’s 
interpretation of Tennant v. Smith is particularly interesting, in view of the 
construction that that case has received at the hands of English judges. “The 
advanage to [the bank employee],” said the court, “was merely an incident 
of the performance of his duty, but its character for tax purposes was con- 
trolled by the dominant fact that the occupation of the premises was imposed 


34*HYere we have the essential matter: not a gain accruing to capital, not a growth or 
increment of value in the investment; but a gain, a profit, something of exchangeable value 
proceeding from the property, severed from the capital however invested or employed, 
and coming in, being “derived,” that is received or drawn by the recipient (the taxpayer) 
for his separate use, benefit and disposal; —that is income derived from property.” Per 
Pitney, J. 252 U.S. 189 at p. 207. 


35Sec, 22 (a), the predecessor of sec. 61 (a) of the Internal Revenue Code of 1954, which 
replaced the 1939 Code, read in part as follows: ‘“‘ ‘Gross income’ includes gains, ‘profits, 
and income, derived from salaries, wages, or compensation for personal service . . . of 
whatever kind and in whatever form paid... .”. 

36Commissioner v. Smith, 324 U.S. 177 at p. 181 (1945). 

36aSee O.D. 265, 1 C.B. 71 (1919). 

8760 Ct. Cl. 552 (1925). 

88For a discussion of the history of the “convenience of the employer” rule, see Kletzing, 
“Tax Treatment of Compensation In Kind”, 37 Cal. L. Rev. 628 (1949). 

3936 B.T.A. 838, (1937). 
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upon him for the convenience of the employer.” Viewed in this light, the 
“convenience of the employer” doctrine assumes a remarkable resemblance to 
the concept of “beneficial receipt”, discussed earlier.*° 

A difference of judicial opinion arose with respect to the taxability of the 
value of free meals and lodging furnished both as compensation for services 
and for the convenience of the employer. Some judges took the view that the 
convenience of the employer rule was merely one test used to determine whether 
the value of these benefits was compensation, and that it was unnecessary to 
apply the rule if it was evident from other circumstances that the meals or 
lodging represented compensation for services.*" Other judges considered the 
convenience of the employer aspect as controlling and exempted from taxation 
the value of meals and lodging falling within this category regardless of their 
compensatory nature.’ The problem appears to have been resolved by section 
119 of the Internal Revenue Code, 1954, which excludes from gross income the 
value of meals and lodging, whether or not these benefits are furnished as 
additional compensation, provided that, in the case of meals, the meals are 
furnished on the business premises of the employer and also for the convenience 
of the employer; and, in the case of lodging, the employee is required to accept 
the lodging on the employer’s business premises as a condition of his 
employment.“ 


III CANADA—INCOME WAR TAX ACT 


There is only slight judicial authority that bears on the question of the 
taxability of benefits or advantages under the Income War Tax Act.** In 
Malkin v. M.N.R. Maclean, J. commented by way of obiter dicta on section 
3 (1) (e) of the Act, which included in the definition of income “personal and 
living expenses when such form part of the profit, gain or remuneration of 
the taxpayer.” His Lordship said: 


“Tt seems quite clear that s. 3 (e) of the Act contemplates a situation where the taxpayer, 
for services rendered, receives as salary or remuneration (1) money, and (2) something in 
addition to the money by way of either (a) a living allowance in money, or (b) the free use 
of premises for living purposes, or (c) some other allowance or perquisite, all or any of which 
may as a matter of sense and right be considered as part of the gain, salary or remuneration 
of the taxpayer.” (emphasis added) .44 


The mention of “the free use of premises for living purposes” bears out the 
opinion of one writer that the provision probably had the effect of overriding 


40Supra, p. 371. See also Van Rosen v. Com’r., where the Benaglia case was commented on 
as follows: ‘“. . . though there was an element of gain to the employee, in that he received 
subsistence and quarters which otherwise he would have had to supply for himself, he had 
nothing he could take, appropriate, use and expend according to his own dictates, but 
rather, the ends of the employer’s business dominated and controlled, just as in the 
furnishing of a place to work and in the supplying of the tools and machinery with which 
to work. The fact that certain personal wants and needs of the employee were satisfied was 
plainly secondary and incidental to the employment.” 17 T.C. 834 at p. 838 (1951). 

41See Doran v. Com’r., 21 T.C. 374 and Romer v. Com’r., 28 T.C. 145. 

42See Diamond v. Sturr, 221 F. 2d 264 (2d Cir., 1955). 

43For further discussion of the taxation of fringe benefits in the United States see Landman, 
“The Taxability of Fringe Benefits,’ 33 Taxes 173 (1955); Guttentag, Leonard and 
Rodewald, “Federal Income Taxation of Fringe Benefits: A Specific Proposal,” 6 Nat. 
Tax. J. 250 (1953); and Bittker, “The Individual As Wage Earner,” 11 N.Y.U. Tax 
Institute 1147 (1953). 

43aAn Act to authorize the Levying of a War Tax Upon Certain Incomes,” R.S.C., 1927, 
c. 97, as amended. 

4471938] Ex. C. R. 225 at p. 231. 
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the principle that the value of free living quarters which the occupier was not 
free to let, and could not, therefore, be turned to pecuniary account, did not 
constitute income.”” On the other hand, if it is true, as this statement suggests, 
that the section was intended to include in income only perquisites that were 
received as a reward for services, then it would seem to follow that the value 
of living quarters occupied by an employee in the course of carrying out his 
duties, or “for the convenience of the employer,” as in Tennant v. Smith, 
would not have fallen to be taxed under section 3 (1) (e). 


The same section of the Act received consideration by the Exchequer 
Court in Salter v. M.N.R.*° The appellant was president of a company that 
decided in 1938 to provide annuities for certain of its employees. The company 
agreed to pay the premiums on an individual policy taken out for the appellant 
so long as he remained in its employ. The policy provided for a monthly 
payment to the appellant commencing in 1944 and to continue for his life- 
time, with payments for 10 years guaranteed, his wife to be the beneficiary of 
the guaranteed payments in the event of his early death. If he left the service 
of the company prior to the due date of the first annuity payment, all benefits 
of the annuitant and the beneficiary were to terminate on the date that such 
service ended, and the insurer was bound only to pay to the annuitant in one 
sum an amount equal to the sum of all premiums then paid, or the cash 
surrender value of the policy, whichever should be the greater. Upon the 
termination of his services in 1942, the company assigned all its control and 
interest in the policy to the appellant who paid the last premium and instructed 
the insurance company to pay any further benefits in the annuity which might 
be available to him to his wife upon his death. The premiums paid by the 
company were considered by the taxing authorities to constitute additional 
income in the hands of the appellant, who argued that since he never received 
the payments, directly or indirectly, although at some future date he might 
receive benefit from them, they were not income. Cameron J. held that the 
sums were taxable. The premiums had been paid to or for the benefit of the 
taxpayer or his family, and hence were “personal and living expenses” forming 
part of the profit, gain or remuneration of the taxpayer, and constituting 
part of the gain, benefit or advantage accruing to the taxpayer under the 
annuity contract, within the meaning of sections 3 (1) (e) and 2 (r) (ii).“ 


45Plaxton, Canadian Income Tax Law, 2nd ed., p. 63. 
4671946] Ex. C. R. 634. 


47"Sec, 3 (1) For the purposes of this Act, ‘income’ means the annual net profit or gain 

or gtatuity, whether ascertained and capable of computation as being wages, salary, or 
other fixed amount, or unascertained as being fees or emoluments, or as being profits 
from a trade or commercial or financial or other business or calling, directly or indirectly 
received by a person from any office or employment . . . and shall include . . . the annual 
profit or gain from any other source including 

(e) personal and living expenses when such form part of the profit, gain or remuneration 
of the taxpayer or the payment of such constitutes part of tha gain, benefit or advantage 
accruing to the taxpayer under any estate, trust, contract, arrangement or power of 
appointment, irrespective of when created.” 

“Sec. 2 (r) ‘personal and living expenses’ shall include inter alia:— 

(ii) the expenses, premiums or other costs of any policy of insurance, annuity 
contract or other like contract if the proceeds of such policy or contract are payable to or 
for the benefit of the taxpayer or any person connected with him by blood relationship, 
marriage or adoption.” 
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“The annuity contract,” said the court, “was entirely for the benefit of the 
appellant, for although in certain particulars the appellant did not have absolute 
control as to options, loans and assignments, I cannot recall any provisions in 
the policy under which the Company could at any time receive any benefits 
thereunder without, at least, the voluntary approval and direction of the 
appellant.”** The fact that the appellant had only limited control over the 
policy and could hardly have been in a position to convert it into cash was of 
no apparent importance in determining the taxability of the “benefit” conferred 
on him, which may fairly be described as a non-forfeitable right to receive in 
the future either monthly annuity payments or, in certain events, a lump sum 
payment. The value of the annual benefit to the appellant may well have 
been less than the full amount of the premiums, since certain of the rights 
purchased by his employer were withheld from him. However, in view of the 
definition of “personal and living expenses” as “the expenses, premiums or other 
costs of any .. . annuity contract,” the inclusion in his income of the whole 
of the premiums would seem to have been warranted.” 


A contrary result was reached by the Income Tax Appeal Board in Fuller 
v. M.N.R.”* where the appellant was assessed under sections 2 (1) (r) (ii) and 
3 (1) (e) in respect of annuity premiums paid on her behalf by her employer. 
Under the terms of the annuity contract, the appellant was entitled to receive 
fixed monthly payments for her lifetime, the first of such payments to be made 
when she reached the age of fifty-six. If she died before one hundred and 
twenty monthly payments had been made, her employer was entitled to receive 
from the insurer the balance of the one hundred and twenty payments. In the 
event of her death before the due date of the first payment, her employer 
again was entitled to receive the total premiums paid under the contract or 
its cash value, whichever should be the greater. The Income Tax Appeal 
Board, without referring to the Salter case, held that the premiums were not 
taxable to the appellant for two reasons. In the first place, it was very doubt- 
ful whether the proceeds of the policy could be said to be “payable to or for 
the benefit of the taxpayer or any person connected with him by blood 
relationship, marriage or adoption,” within the meaning of section (2) (1) (r) 
(ii), since “it could be held at the very most that there is a possibility the 
proceeds will be payable to her.”** And secondly, even if the premiums did 
constitute “personal and living expenses”, they did not form part of the gain 
or remuneration of the taxpayer within the meaning of section 3 (I) (e), since, 
under certain circumstances, “the premium amounts paid by the employer would 
be refunded to him or the unpaid balance of the 120 monthly instalments 
guaranteed the appellant would also be paid to her employer.” The first 
ground for the decision is in keeping with the well-established principle that 


48p. 647. 


49The premiums were also held taxable as being ‘a gratuity indirectly received by the 
appellant from his employment with the company.” (P. 647.) To the same effect is 
In re Gillespie, [1942] C.T.C. 249, aff'd. [1943] C.T.C. 127. See also n. 28, supra. 


5051 D.T.C. 426; 5 Tax A.B.C. 220. 
51p, 228. 
52p, 229. 
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amounts to which a taxpayer is only contingently entitled do not form part 
of his income.”* The appellant’s conditional right to future payments is 
readily distinguishable from the non-forfeitable rights of the taxpayer in 
Salter v. M.N.R. The second reason for the Board’s decision is open to 
question. There is nothing in the case to suggest that the premiums were paid 
as a testimonial to the appellant or for a consideration other than services. 
If the definition of “personal and living expenses” had been held to include 
contingent benefits, it is difficult to escape the conclusion that the payments, 
whose nature the Board expressly refrained from determining, were made as 
“remuneration”, *“ a word to which the courts have given a considerable breadth 
of meaning.” 


Although it is difficult to spell out from this paucity of authorities the 
precise extent to which benefits and advantages were taxable under the Income 
War Tax Act, it is probably accurate to say that benefits, whether convertible 
into cash or not, received as remuneration for services and constituting 
“personal and living expenses” were taxable as income. Let us turn now to a 
consideration of the tax treatment of benefits under the present Income Tax 


Act. 
IV CANADA—INCOME TAX ACT 


It is not easy to conceive of a more inclusive definition of income from 
an office or employment than that contained in section-5 of the Income Tax 


Act,” the relevant part of which for our purposes reads as follows: 
“Sec. 5 (1) Income for a taxation year from an office or employment is the salary, wages 
and other remuneration, including gratuities, received by the taxpayer in the year plus 
(a) the value of board, lodging and other benefits of any kind whatsoever (except the 
benefit he derives from his employer’s contributions to or under a registered pension 
fund or plan, group life, sickness or accident insurance plan, medical services plan 
or supplementary unemployment benefit plan) received or enjoyed by him in the 
year in respect of, in the course of or by virtue of the office or employment; poe cae 


The Exchequer Court recently held that the purpose of paragraph (a) “.. . is 
to extend the meaning of ‘income from an office or employment’ beyond the 
normal concept of ‘salary, wages and other remuneration, including gratuities’ 
by including in that term the value of board, lodging and other benefits which 
ari employee may receive or enjoy in the course of, or by virtue of, his office 
or employment.” It will be convenient to begin our discussion of this 
provision by examining decisions relating to both the liability to taxation of 
board and lodging and the problem of valuation of these benefits and other 
benefits generally. 


53See the tests laid down by Thorson, J. in K.S.B. Roberston Ltd. v. M.N.R., [1944] C.T.C. 
75 at p. 91, and Edwards v. Roberts, 19 T.C. 618, discussed below at p. 391. 

53a°There can be little doubt that the contributions made by an employer to employees 
pensions, irrespective of how such contributions are made, are essentially a reward for 
services. It may be that the employer regards his contributions in a somewhat different 
light from the annual outlay for wages and salaries, but this does not alter the fact that 
the aggregate which the employee or his dependents receive from the employer is in the 
nature of a reward for services rendered, and as such should be considered as taxable 
income in the hands of the employee.” Report of the Royal Commission On the Taxation 
of Annuities and Family Corporations, p. 36 (1945). 

54See the discussion infra, p. 397. 

55R.S.C., 1952, c. 148, as amended. 

56Williams v. M.N.R., [1955] Ex. C.R. 12 at p. 15. 
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(a) “... the value of board, lodging” 


It is clear from Williams v. M.N.R.” that section 5 (1) (a) nullifies the 
principle established by Tennant v. Smith, that the value of board and living 
quarters supplied to an employee free of charge, and which cannot be turned 
to pecuniary account by the recipient, is not taxable as income. In the 
Williams case, the appellant resided with his family in Vancouver and was 
employed as a marine engineer on a steamship where he was supplied with 
meals and living accommodation without charge during his employment, as 
was required of every ship owner by the Canada Shipping Act. His contract 
of employment provided that the benefits were furnished “. . . in consideration 
of . . . services to be duly performed.” The appellant appealed from an 
assessment in respect of the value of these benefits, which the parties agreed 
to be $228.00, on the ground that, as his employer was required by law to 
provide them, the appellant had no option in the matter and that therefore 
their value should not be considered as part of his income. Cameron, J. held 
that the board and lodging were taxable under section 5 (1) (a). “The 
question,” he said, “is not whether the employer supplied the benefits because 
of the requirements of the Canada Shipping Act or whether it did so by 
voluntary contract or otherwise—but whether the appellant did receive or 
enjoy them in 1952 in respect of, or in the course of, or by virtue of his 
employment, and my finding must be that he did.””* 


It is important to observe that it is the value of board and lodging and 
other benefits that is required by the statute to be brought into income. But far 
from providing any standard or direction for assigning a money value to 
benefits,” section 5 (1) (a) does not even specify what value is intended, 
whether fair market value, the value to the employee or the value to the 
employer or other person providing the benefit, that is, the cost.°° Canadian 
courts have been afforded little opportunity to consider the problem of 
valuation of board and lodging, for in both of the cases in which the taxability 
of these benefits arose for judicial determination, the parties were able to agree 
on their value.”. However, there is support in other authorities for interpret- 
ing “value” to mean “value to the employee.” In Tennant v. Smith,” Lord 
Watson remarked in the course of his reasons for judgment that “Even 
according to [the Crown’s] argument the assessable value of a servant’s 


57Supra, n. 56. 
58p. 15. 


59Jt will be recalled that the absence of any machinery for valuation in the English statute 
was one of the factors that led Lord Watson and Lord Macnaghten in Tennant v. Smith 
to conclude that Parliament could not have intended to tax benefits not convertible into 
money, such as free lodging. 

60Cf. section 26 (e) of the Australian Income Tax and Social Services Contribution Assess- 
ment Act, (1936-1953), which reads: “The assessable income of a taxpayer shall include 
—(e) the value to the taxpayer of all allowances, gratuities, compensations, benefits, bonuses 
and premiums allowed, given or granted to him in respect of, or for or in relation directly or 
indirectly to, any employment of or services rendered by him, whether so allowed, given 
or granted in money, goods, lands, meals, sustenance, the use of premises or quarters 
or otherwise.” (Emphasis added). 

61Williams vy. M.N.R., [1955] Ex. C.R. 12, and No. 510 v. M.N.R., 58 D.T.C. 289; 19 Tax 
ASC 3M. 


6271892] A.C. 150. 
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residence, in premises which he does not occupy,” is not the price which other 
persons might be prepared to pay for the privilege, but the benefit which he 
personally derived from it, estimated in money.” In a South African case, 
Income Tax Case No. 210, the appellant was required by the conditions of 
his engagement of service to reside in an isolated locality having no amenities 
whatsoever from a social or residential point of view. The test for determing 
the occupational value of the premises in respect of which he was assessed was 
held by Dr. Manfred Nathan, K.C. to be the value of the premises to the 
employee and not their value to his employer. The learned judge said: 


“But it seems to us, when we have to consider the value of what is enjoyed by the 
appellant, that it must be the value from the point of view of thé appellant. The appellant 
is the person who pays the tax, and he is paying in respect of what he receives, and what he 
receives is not what the company thinks it ought to get, but what is the value to him... . 
The actual owner of the house or the employer may put a fictitious value on the house. He 
may have regard to his ability to recoup himself for his expenditure, or the price the property 
may command in the market, but so far as the appellant is concerned, he is only interesetd 
in what is the value of the property which he enjoys, or the allowance connected with it.”65 


Further support for the “value to the employee” test is found in a case dealing 
with the valuation of shares. In Ede v. Wilson,” shares in a parent company 
were purchased at less than market value by employees of a subsidiary company, 
who gave a verbal undertaking not to sell such shares without the permission 
of the directors of the parent company so long as they remained in the employ 
of the subsidiary. It was held that the privilege of buying shares at an under- 
valuation had some worth, in respect of which the employees were assessable, 
but the case was remitted to the Commissioners for a valuation, in view of the 
restriction on the sale of the shares. In the course of his reasons and at the 
end of his judgment in reply to statements by counsel, Wrottesley, J. made 
the following observations with respect to valuation of the shares: “Thus, to 
a man not likely to need to sell them, they will doubtless hold their full value 
as on the stock exchange. To a man who has no other capital they may 
possibly have a lesser value; . . . [The value] may be very different in the 
hands of different persons . . . . to a well-to-do person with capital of his 
own already it may be worth the stock exchange value; to another man it 
may not.” 
Having regard to these authorities, we may fairly conclude that the 
63His Lordship here is referring to “occupation” of premises for the purposes of Schedules 
A and B of the English Income Tax Act. “Schedule A, which assesses property according 
to its annual value, includes all lands, tenements, hereditaments, and heritages capable 
of actual occupation. Schedule B imposes an additional assessment in respect of occupancy, 
upon some of the lands and others comprehended in Schedule A, the occupation of 
which in itself constitutes a trade or business.” Per Lord Watson at p. 158. The bank 
in Tennant v. Smith was held in Russell v. Town and Country Bank, to be the only 
occupier, being, as Lord Herschell said, “. . . in the same position as if that portion of 
their bank premises [occupied by the bank agent] were used in any other way in the 


strictest sense for the purposes of the bank, and the business of the bank.” (1888), 13 
App. Cas. 418 at p. 426. 


64p, 158. 
656 S.A.T.C. 59 at p. 60. 
6626 T.C. 381. 


67p, 389. Some doubt as to the correctness of these remarks appears to have been entertained 
by Roxburgh, J. in Abbott v. Philbin, [1959] 2 All E.R. 270, at p. 273, where he said: 
“If that is good law . . . there may be some interesting and protracted valuations if they 
are conducted on the lines indicated by Wrottesley, J.” 
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individual circumstances of each employee who is sought to be taxed in respect 
of free board and lodging would have to be examined with care. It would be 
important to consider, for example, whether the employee, required to live on 
the business premises, could live at home with his parents without charge; or 
whether the free accommodation was a duplication of already existing 
facilities, as in the Williams case, where the living quarters on the ship might 
well have been of negligible value to the taxpayer who was incurring the 
expense of maintaining another dwelling for his family and hence saved little 
expense, if any, as a result of the provision of the accommodation on the ship. 
Another factor to be taken into account would be the lack of free choice in 
the selection of the meals or living quarters, neither of which might be what 
the employee’s personal tastes would have dictated. It is not unlikely that a 
ravenous eater, a dieting employee and a vegetarian would report different 
amounts as the value of equal portions of the same food supplied free of 
charge or at a reduced rate in the company cafeteria.” 


The problem of determining the value of a benefit has been held by the 
Australian Taxation Board of Review to be a matter for the taxing authorities 
and the courts, and not for agreement between the taxpayer and his employer. 
In Case C 49," the taxpayer was entitled by a contract in writing to receive 
as part of his remuneration as a hotel manager free board and lodging for 
himself and his dependants, upon which the contract placed a certain value. 
He appealed from an assessment for income tax in which these benefits were 
given a substantially higher value by the Commissioner. The Board held 
that “In cases of this kind it is not open to an employer and an employee to 
determine what is, for the purposes of an income tax assessment, the value to 
be placed upon board and lodging provided by the employer for the employee. 
Their assessment of that benefit to the employee might be far removed from 
its true value. It is for the Commissioner and, in the event of a review, for 
the Board, to determine that question.”*” 


A troublesome question is presented where the living accommodation 
furnished to an employee is far more expensive than he would have chosen 
for himself. In these circumstances, it would be incumbent on the employee 
to marshall the facts to demonstrate the value of the premises to him, perhaps 
by pointing to the inexpensive quarters previously occupied. As a matter 
of principle, it should be completely irrelevant whether the premises occupied 
free of charge by an employee are owned or merely rented by his employer, 
for in either case, it is their value to the employee-occupant that is important. 


68The valuation problem is especially acute in the case of inconvertible benefits, such as free 
board and lodging. The value to an employee of a convertible benefit would seem to be 
its fair market value. For example, the value of the benefit received by an employee 
who buys shares in his employer company at an undervaluation is the difference between 
the price he pays for them and the amount he could get for them at the time of allotment: 
Weight v. Salmon, 19, T.C. 174. Cf. No. 403 v. M.N.R., 57 D.T.C. 120; 16 Tax 
A.B.C. 387. 


693 T.B.R.D. 269 (1952). 


7p. 272. Among the factors taken into consideration by the Board in determining the 
correctness of the valuation were the cost of living during the year of income concerned 
and the tariff that guests paid at the hotel for food and quarters, which the taxpayer 
admitted were similar to the food and quarters received by him and his dependants. 
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A contrary view appears to have been taken in a recent Australian decision. 
In Case 6,'' the taxpayer was the managing director of a large and prosperous 
company. For a short time after his appointment to that position, he occupied 
a modest dwelling for which he personally paid the rent. The directors of the 
company expressed the view that it was essential in the interests of the company 
that the taxpayer should maintain a standard of living and occupy a house 
on a par with others occupying similar positions, where he could return the 
hospitality of businessmen of corresponding status. He thereupon leased an 
appropriate residence for which the company paid £546 rent, in respect of 
which sum he was assessed for income tax. He argued that the house was in 
excess of his needs and that the value to him was not more than £156, the 
latter amount being, in his opinion, the amount of rent that would have been 
payable per annum for a house that would have been adequate for his private 
and domestic requirements. The Board held that “. . . the value to him 
of the benefit which he gains by having his rent paid by the company is the 
full amount so paid .... The taxpayer’s representatives cited the case of a 
station manager who is permitted or required by his employers to live in their 
luxurious homestead, and the case of an hotel manager who may be given 
rent-free quarters in the hotel. These cases are easily distinguishable; the 
employers are not paying the employee’s rent.”"* This result at first blush 
appears to be in keeping with a number of English decisions, discussed earlier, ‘* 
in which the discharge of an employee’s pecuniary obligations, such as income 
tax and the cost of maintenance of his own home, was held to give rise to a 
taxable benefit in money’s worth or to constitute an indirect receipt of income. 
But in none of those cases were the payments made clearly for an employer 
business objective (other than having a contented staff) as in Case 6, where 
such objective was of paramount importance, any benefit enjoyed by the 
employee through the saving of expense being only incidental. Moreover, 
if the rationale of the decision was that an employee’s pecuniary obligation was 
discharged, the result might have been different if the company, instead of 
the taxpayer, had entered into the leasehold agreement, in which case the rental 
payments would have been made in discharge of its own obligations. For 
form, it has been said, and truly, is most important in matters of taxation. 
However, that may be, the manifest disadvantage and gross unfairness to an 
employee of taxing him on the basis of the cost to his employer of a sumptuous 
dwelling which the employee may be required to occupy in order properly to 
entertain business clients militates strongly against the use of the cost of a 
benefit to an employer as the measure of its value to an employee, as was 
done in Case 6." 


7113 C.T.BR. 32. 
T2p, 36. 
73Supra, pp. 374-75. 

74The English Income Tax Act, 1952, 15-16 Geo. 6 & 1 Eliz II, c. 10, directs in s. 161 
that, in the limited circumstances where benefits are taxable, the measure of liability is to 
be the expense which the company or employer has been put to in providing the benefit 
iri question. .This method has, of course, the considerable advantage of obviating the very 
difficult problem of determining value according to the particular citcumstances of each 
employee. 
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If it is true, as the weight of authority would indicate, that “value” in 
section 5 (1) (a) means “value to the employee”, there is no necessary cor- 
relation between the cost of a benefit to an employer and its value to an 
employee, and in circumstances where the benefit is a deductible item, the 
value of the benefit reported by an employee and his employer as income and 
deduction respectively might differ widely. Such a situation arose in Case 15,"° 
where the amount of £65 included in the assessable income as the value of 
board and lodging of an Australian farm hand was disputed on the ground 
that a deduction of only £39 was allowed to the employer for the cost of food 
provided by him for the taxpayer. The Board explained the apparent anomaly 
by pointing out that “The value of a meal is usually, and indeed necessarily, 
greater than the cost of the food as such, when the labour and expense of 
preparation and the value of the service are taken into account.” 


(b) “... other benefits of any kind whatsoever ... received or enjoyed... .” 


“{'T Jhe concept of ‘benefit’ is essentially pragmatic and elastic, as it must 
be in order to handle ‘all the protean arrangements which the wit of man can 
devise’ as compensation.”"’ The meaning attributable to this flexible concept 
in section 5 (1) (a) has been the subject of very little discussion by the courts. 
Mr. R. S. W. Fordham in No. 126 v. M.N.R., noted that “Neither of these 
words [ ‘benefit or advantage’} is defined in the Act, but I am content to 
take the meaning given to each at pages 169 and 27, respectively, of the 
Shorter Oxford English Dictionary, as they are not words that are difficult 
to understand.”** He held in Reininger v. M.N.R. that “A benefit, properly 
so called, usually indicates an advantage of some kind or another. In the 
Shorter Oxford English Dictionary, 3rd ed., at page 169, ‘benefit’ is stated to 
mean ‘advantage, profit, good.’ It is probably correct to say that if there is 
no advantage, there is no benefit.” It is probably equally correct to say, 
however, that not every advantage is a benefit within the meaning of section 
5 (l) (a). The question remains, what kinds of benefits are taxable under 
that provision. 

Since we are concerned with the meaning of a term in a taxing statute, 
and in view of the fact that the benefits contemplated by section 5 (1) (a) 
must be capable of being evaluated in money, to say that Parliament intended 
to tax only benefits of a pecuniary or economic nature, to the exclusion of 
aesthetic, moral or spiritual benefits is perhaps only to state the obvious. 
Moreover, certain other advantages would seem to fall outside the pale of 
taxation as being conditions of employment, which Parliament could hardly 
have intended to tax. Into this group would fall such items as air-conditioning, 
lighting, recorded music, washrooms, office space and attractive and spacious 


7512 C.T.B.R. 108. 
76p, 109. 
77Bisenstein, ““A Case of Deferred Compensation,” 4 Tax Law Rev. 391 at p. 410. 


7853 D.T.C. 419; 9 Tax A.B.C. 241 at pp. 246-47. At p. 169 of the dictionary referred to, 
“benefit” is defined to include: (a) 1. a thing well done; a good deed; 2. a kind deed; 
a favour, gift; 3. Advantage, profit, good. (c) pecuniary profit. At p. 27, “advantage” 
is defined to include: 1. benefit, increased well-being; 2. pecuniary profit, interest. 


7958 D.T.C. 608; 20 Tax A.B.C. 242 at p. 246. 
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surroundings. But a precise line of demarcation between clearly taxable 
benefits conferred as compensation and non-taxable benefits that are part of 
the working conditions is not easily drawn. An employer interested in main- 
taining or increasing production may take steps to promote the health, 
efficiency and contentment of his employees by providing free medical check- 
ups or free recreational facilities such as swimming pools and tennis courts, 
which, on the one hand, may save the employees money and so constitute a 
benefit to them, and on the other hand, from the employer’s viewpoint, are 
in the same category as better lighting and washrooms. 


It is conceivable that minor benefits of little value might be excluded on 
the principle of de minimis non curat lex.“’ Such items as the value to an 
employee of the employer-sponsored summer picnic or the annual Christmas 
cake distributed to all staff members might fall into this category. 


Judicial opinion as to the application of the ejusdem generis rule to section 
5 (1) (a) as is stood prior to the 1956 amendment has not been unanimous. 
In No. 247 v. M.N.R., the argument that “other benefits” referred to benefits 
of the same nature as the preceding words, viz., board and lodging, met with 
failure. Mr. Fordham reasoned that “. . . the words ‘other benefits’, considered 
in relation to Section 5 (a) as a whole, are of general import and can include 
the right to purchase shares. The excepting words in brackets in para. (a), 
for instance, are far removed from anything akin to board and lodging.”™ 
The opposite view was entertained by Mr. W. S. Fisher in Pazuk v. M.N.R., 
where he remarked: “Were it not for the decision of my colleague Mr. Fordham 
in No. 247 v. M.N.R.... I might have arrived at the conclusion, from my own 
interpretation of the said phrase, that the ejusdem generis rule did apply and 
that ‘other benefits’ would have to be construed as benefits similar to ‘board 
and lodging’, and that this would be so in spite of the fact that after the word 
‘benefits’ there is set forth an exception... .”~° The addition of the words 
“of any kind whatsoever” to “other benefits” in 1956" would appear to have 
resolved the issue and left little scope for argument in favour of the application 
of the rule to the section as amended. 


A rather fundamental limitation on the meaning of “benefits” has been 
suggested by one member of the Tax Appeal Board. In Pazuk v. M.N.R., 
the appellant was assessed under section 5 (1) (a) as having received a benefit 
from his employer’s contributions to a pension fund. Mr. Fisher, whose 
judgment was concurred in by Mr. Snyder, said: 


80In Sutton v. C.1.R., 14 T.C. 662, an argument by counsel raised the question of whether 
a bequest of the right to have a free meal at the testator’s establishment was income to the 
beneficiary. ‘Well, I think perhaps the answer to that is that that may be dealt with as the 
minimum with which the law does not concern itself,” said Rowlatt, J. at p. 679. 

8155 D.T.C. 192; 12 Tax A.B.C. 335 at p. 339. A similar argument with respect to 
the meaning of Sched. E of the English statute met with the same fate in Cowan v. 
Seymour, [1920)] 1 K.B. 500 at pp. 507-08. 

8255 D.T.C. 428; 13 Tax A.B.C. 264 at pp. 269-70. Mr. Cecil Snyder, now Chairman 
of the Board, apparently shared Mr. Fordham’s opinion for, without mention of the 
ejusdem generis rule, he held taxable certain benefits other than beard and lodging. See, 
for example, No. 350 v. M.N.R., 56 D.T.C. 369; 15 Tax A.B.C. 330 (company automobile 
used by its president) . 


88S.C. 1956, c. 39, s. 1. 


386 











a ee 











“Tt might be thought that by virtue of his employment with an employer who set up a group 
insurance plan to provide an ultimate annuity upon the retirement of each and every employee 
this taxpayer was being saved the expense of providing for his own retirement. It has long 
been settled tax law, however, that unless specific and clear provisions of the law make such 
items taxable income includes only that which comes into the pocket and not that which 
saves the pocket.”’84 


While it may be true that “income” includes only that which comes into the 
pocket, there is nothing inherent in the elastic and pragmatic concept of 
“benefit” or in the language of section 5 (1) (a) to warrant the making of 
a distinction between benefits that come into the pocket and those that save 
the pocket. On the contrary, by requiring the inclusion in income of benefits 
merely “enjoyed” as well as those “received”, Parliament would seem to have 


intended to reach benefits other than those having all the attributes of 
ee: 9 
income”. 


Having examined briefly some of the factors that may serve to define in 
broad outline the general scope of section 5 (1) (a), we turn now to a study 


of specific benefits whose taxability has been considered by the courts, especially 
the Tax Appeal Board.” 


1. Use by an employee of his employer’s property. In No. 350 v. 
M.N.R., the president and managing director of a company was taxed in 
respect of the value of the benefit received by him from the use, for his private 
purposes, of an automobile owned by the company.” In computing the value 
of the benefit, the court estimated the appellant’s personal use of the car as a 
percentage of the total mileage and added to his income that percentage of the 
total cost of operation, including depreciation, gas, oil, washing and insurance. 
The same system was used in Curtis v. M.N.R.,°' Sherman v. M.N.R.* and 
No. 592 v. M.N.R.” This method is not in keeping with the principle dis- 
cussed earlier, that valuation depends upon matters personal to the individual 
employee, although it does have the great virtue of simplicity, and in the case 
of one-man companies, where the major shareholder-officer has the choice 
of selecting the company car, knowing that it will also be used for personal 
purposes, the percentage of cost method is probably a satisfactory measure 
of the value of the benefit to him. On the other hand, it is not unlikely that 
a small sports car would be of less value to an employee with a large family 


8455 D.T.C. 428; 13 Tax A.B.C. 264 at p. 273. He reiterated this view in Norris v. 
M.N.R., 57 D.T.C. 301, 17 Tax A.B.C. 257 at p. 261, where the issue was similar. 

85Whether a particular benefit has been received or enjoyed “in respect of, in the course 
of or by virtue of the office or employment” is discussed, infra, p. 393ff. 

8656 D.T.C. 369; 15 Tax A.B.C. 330. The taxpayer was apparently assessed in his 
capacity as officer under section 5 (1) (a) and in his capacity as shareholder under 
section 8 (1), both of which sections require the inclusion in income of the value of 
“benefits.” There is no reason to attribute a different meaning to the word as used in 
several sections of the Act. See Maxwell, The Interpretation of Statutes, 10th ed., 
p. 322: “It has been justly remarked that, when precision is required, no safer rule can be 
followed than always to call the same thing by the same name. It is, at all events, 
reasonable to presume that the same meaning is implied by the use of the same expression 
in every part of an Act. [Authorities cited.] But the presumption is not of much weight. 
The same word may be used in different senses in the same statute and even in the same 
section.” 

8757 D.T.C. 509; 18 Tax A.B.C. 90. 

8856 D.T.C. 59; 14 Tax A.B.C. 279. The assessment was made under section 8 (1) (c). 

8959 D.T.C. 82; 21 Tax A.B.C. 219. The assessment was apparently made under section 
8 (1). 


387 








than to a bachelor interested only in a means of transportation for himself. 
And consider the unfairness of the percentage of cost method in the case of a 
junior executive whose needs would be satisfied by an automobile of modest 
price who is required by his employer to drive a large and expensive company 
car for the business purpose of maintaining prestige.” Although it is simple 
enough to state the principle of valuation involved, it is exceedingly difficult 
to say how a court should weigh these personal matters in assigning a money 
value to such benefits. 

It is of interest to note that in each of the above cases, the assessor’s 
valuation was reduced by the Board, by amounts ranging from seventeen per 
cent in the Curtis case (from $300 to $250) to almost fifty per cent in the 
Sherman case (from $350 to $185) .”" 


2. Benefits enjoyed by an employee’s family. There is judicial authority 
for the proposition that the value of benefits conferred by an employer on the 
family of an employee who is thereby saved from incurring expenses, is taxable 
to the employee. In No. 510 v. M.N.R.,”* amounts were added to the tax- 
payer’s income in respect of room and board provided for himself and his wife 
by his employer. Although it is not clear from the decision, the benefit enjoyed 
by the wife could have been assessed to the taxpayer only as “other benefits”, 
for meals consumed by her could hardly be considered as “. . . board .. . 
received or enjoyed by” her husband.”* And in No. 592 v. M.N.R.,” the 
percentage of the cost of operation of two company-owned cars and a cabin 
cruiser attributable to the use made of these vehicles by the appellant’s wife 
was taxed to the appellant, the major shareholder, probably on the ground 
that he was saved the expense of having to provide her with other means of 
transportation. 


3. Purchases of shares by employees at an undervaluation. The privilege 
of buying shares at a lower-than-market price, with no restriction as to the 
time and place of resale, was held in Snell v. M.N.R. to be “distinctly an 
advantage from the appellant’s point of view .... Consequently, what the 
appellant derived can properly be regarded as embraced by the words ‘and 
other benefits’ as found in [section 5 (a) }.””’ The value of the advantage 


90CFf. Case 6, supra p. 384. 

%1In No. 592 v. M.N.R., supra, n. 89, Mr. Fordham observed: “My experience in these 
matters—and I have heard many of them across the country—is that assessors, with their 
local knowledge of what transpires, are usually not far out in their calculations of the 
degree of use to which vehicles owned by a private company are put by controlling 
shareholders. Consequently, and except when the evidence adduced is very indicative, 
I am not often, inclined to interfere much with their figures.” P. 224. He reduced the 
assessor’s value by twenty-five per cent, from $6,083.55 to $4,562.66. The judgment 
in the Sherman case was also given by Mr. Fordham. 

9258 D.T.C. 289; 19 Tax A.B.C. 226. 

93 See also Case C49, discussed supra, p. 383, where the Australian Taxation Board of Review 
held that the provision of free board and lodging for the taxpayer’s daughters and step-son, 
for whose maintenance and support he accepted full responsibility, was an allowance or 
benefit granted to him in respect of his employment, and therefore part of his assessable 
income. 

94Supra, n. 89. 

9557 D.T.C. 299; 17 Tax A.B.C. 186, at pp. 188-89. To the same effect is No. 247 v. 
M.N.R., 12 Tax A.B.C. 335. Even in the absence of a statutory provision as broad as 
sec. 5 (1) (a), the same result was reached by the English courts: see Weight v. Salmon, 
19 T.C. 174 (HLL.). 
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was held to be the difference between the amount paid for the shares and 
their market value at the time of purchase.” 


4. Loans to employees. An employee who is permitted to borrow money 
from his employer for his private purposes may clearly enjoy a benefit, within 
the ordiniary meaning of that word,” in at least two respects. First, he may 
be too doubtful a credit risk to obtain funds from a commercial lender, and 
second, if the loan is made free of interest, the saving of expense which he 
would ordinarily incur in borrowing money is a real advantage. The case of 
Reininger v. M.N.R.,”* is instructive with regard to the first kind of benefit. 
A company of which the appellant was principal shareholder loaned money at 
5% interest to his wife, who gave a demand note to the lender but no security. 
In determining the tax liability of the husband in respect of the loan, it was 
necessary for the court to decide whether the wife had received a “benefit” 
within the meaning of section 16 (1)."° After discussing the meaning of 
“benefit” generally and quoting a dictionary definition,'“’ Mr. Fordham 
concluded that she had. “It seems to me,” he said, “to be more than doubtful 
that any bank, or other financial institution, would have lent money to the 
appellant’s wife on such easy terms—or even at all, for that matter—and that, 
accordingly, what she derived from the company’s action was a benefit within 
the meaning of Section 16 (1) ....”"" 


From the point of view of an employee, the free use of an employer’s 
property, whether in the form of an automobile on the one hand, or money 
on the other, results in a benefit in the form of a saving of expenses. However, 
in No. 359 v. M.N.R.,’”* it was held that a company did not confer a ‘benefit’, 
within the meaning of sections 5 (1) (a) and 8 (1) (c), on a shareholder by 
lending him $97,000 interest free. The Minister had valued the benefit at 4% 
of the amount of the loan outstanding. Mr. W. S. Fisher held: “Apart from 
specific legislation in a taxing statute, I know of no law which imposes an 
obligation upon a lender to demand the payment of interest in connection 
with a loan granted by the lender to a borrower, and if the lender does not 
require the payment of interest, the borrower is under no obligation to pay 
interest.”"** It is submitted that it is the absence of the obligation to pay 
interest for the use of the money, just as it is the absence of an obligation to 
pay rent for the use of a company car that results in a benefit to the employee 
in the form of a saving of expenses. 


96A restriction on the right of disposal of the shares is a factor to be considered in the 
valuation of the benefit: Ede v. Wilson, 26 T.C. 381, discussed supra, p. 382. 

97"Tn ‘general the language of a taxing statute is to be taken in its colloquial or popular 
sense... .” Per Rand, J. in Thomson v. M.N.R., [1946] C.T.C. 51 at p. 65. 

9858 D.T.C. 608; 20 Tax A.B.C. 242. 

99Section 16 (1) A payment or transfer of money, rights or things made pursuant to the 
direction of, or with the concurrence of, a taxpayer to some other person for the benefit 
of the taxpayer or as a benefit that the taxpayer desired to have conferred on the other 
person shall be included in computing the taxpayer’s income to the extent that it would 
be if the payment or transfer had been made to him.” 

100See supra, p. 385. 

101p, 246, 

10256 D.T.C. 475; 16 Tax A.B.C. 24. 

103pp. 27-28. 
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More recently, the problem raised by interest-free loans was again consider- 
ed by the Board in Pillsbury Canada Limited v. M.N.R.* The appellant 
company borrowed large sums of money from two companies which it controlled 
through stock ownership, the loans being evidenced by promissory notes bear- 
ing interest at 414% per annum. When the principal amounts were repaid, 
each of the creditors elected to waive the interest owing, in respect of which 
sums the appellant was assessed as having had benefits conferred on it within 
the meaning of section 8 (1) (c). In giving judgment for the taxpayer, Mr. 
Fordham followed No. 359 v. M.N.R., supra, and also applied the law of 
England, to the effect that “Where . . —and this is the case now before the 
Board—the partial or total remission of a debt amounts to no more than a 
saving by the debtor, it is not income accruing to him.” (emphasis added) .*°° 
By this reasoning, the lenders might have forgiven the whole of the debt 
without thereby conferring a benefit on the borrower. To say that a saving is 
not income, apparently because nothing comes into the pocket,” is far from 
saying that a “saving” may not be a benefit, the value of which is made 
taxable by aptly worded legislation, such as sections 5 (1) (a) and 8 (1) (c), 
unless the word “benefits” is to be construed as including only benefits having 
all the attributes of income. This question has already been dealt with.’”’ 


5. Payments made by an employer to discharge employees’ pecuniary 
obligations. As we observed in our discussion of the English Income Tax Acts 
and the Canadian Income War Tax Act, payments made by an employer to 
discharge an employee’s pecuniary obligations, such as income tax and main- 
tenance costs of a home, were held to constitute income to the employee. Such 
payments would be taxable under the Income Tax Act, it is submitted, either 
as having been constructively received by the employee or, on the basis of the 
following decisions under section 8 (1), as benefits under section 5 (1) (a). 
In Herbascz v. M.N.R.,'°° company funds used to pay a shareholder’s income 
tax were held to be taxable to him as a benefit under section 8 (1). Similarly, 
in Sabat v. M.N.R.,'°° a company which made a payment in partial discharge 
of a shareholder’s personal indebtedness was held to have conferred a taxable 
benefit on him under the same section.’*° 


6. Employers’ contributions to insurance and pension funds. An employee 
whose pecuniary obligation, such as income tax, is paid by his employer is 
taxable in respect of such payment in the year in which it is made, for the 
benefit to him is immediate. On the other hand, if an employee acquires only 
a contingent or conditional right to benefit at some time in the future from 
payments made by his employer, it has been held by English and Canadian 


10458 D.T.C. 428; 19 Tax A.B.C. 431. 

105p, 433, 

106]. ord Macnaghten’s celebrated statement in Tennant v. Smith (“. . . a person is charge- 
able for income tax under Schedule D, as well as under Schedule E, not on what saves 
his pocket, but on what goes into his pocket”) was recently quoted with approval by 
Thurlow J. in McCullagh Estate v. M.N.R., [1959] C.T.C. 308 at p. 312. 


107 Supra, p. 387. 

10856 D.T.C. 34; 14 Tax A.B.C. 241. 

10955 D.T.C. 321; 13 Tax A.B.C. 101. 

110To the same effect is No. 523 v. M.N.R., 58 D.T.C. 379; 19 Tax A.B.C. 360. 
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courts that the employee is not taxable in the year the payments are made. In 
Edwards v. Roberts,'"* the taxpayer was employed by a company under a 
service agreement dated 1921 which provided, inter alia, that in addition to 
an annual salarly, he should have an interest in a “conditional fund,” which 
was to be created by the company by the payment after the end of each 
financial year of a sum out of its profits to the trustees of the fund, to be 
invested by them in the purchase of the company’s shares. He was not 
entitled to receive any part of the corpus of the fund set aside for his benefit 
until he had been in the service of the company for at least five years. His 
interest in the fund was to cease completely in the case of his being dismissed 
or assigning or creating a mortgage or charge on his salary or his interest in 
the fund. In the case of his death or the termination of his service owing 
to ill-health, the amount standing to his credit in the fund would be paid to 
him or his estate. In 1927 the taxpayer, with the company’s consent, resigned 
from its service and received from the trustees the shares purchased from 
the payments made by the company between 1922 and 1927, in respect of 
the value of which he was assessed for income tax under Schedule E for the 
year of receipt. He contended that, nothwithstanding the liability to forfeiture 
of his interest in certain events, immediately a sum was paid by the company 
to the trustees of the fund he became invested with a beneficial interest in the 
payment which formed part of his emoluments for the year in which it was 
made and for no other year and that, accordingly, the amount of the assess- 
ment for the year 1927-28 should not exceed the amount paid into the fund 
during the year of assessment. It was held by the Court of Appeal that the 
taxpayer “. . . had only a conditional right, that is to say, a right as given to 
him conditionally upon the events mentioned in Clause 8 of the agreement 
being complied with, to receive the investments which might be made on his 
behalf at times and in the manner therein mentioned. If all those circum- 
stances are taken into consideration . . . the benefits which he might 
conditionally become entitled to under the agreement are not in a true sense 
part of the salary in the wide sense chargeable under Schedule E of the 
Income Tax Act."”* 


In Pazuk v. M.N.R.,'** the taxpayer was the chef at a hospital which 
entered into a contract with an insurance company to provide a pension plan 
for its employees. Contributions to the plan were made primarily by the 
employer. Under the policy, the insurance company agreed to pay to each 
employee to whom coverage extended a retirement annuity payable monthly 
during the lifetime of the employee after his retirement, or during 119 months, 
whichever period might be the longer term. An employee was to obtain a 
vested right to benefits provided by his employer’s contributions to the 
extent of 25% after 5 years’ service, 50% after 10 years’s service, 75% after 
15 years’ service and 100% after 20 years’ service. In the event of death 
before retirement, his estate would receive 100% of both his employer’s 


11119 T.C. 618. 
112Per Maugham, L.J. at p. 641. Cf. Fuller v. M.N.R., 5 Tax A.B.C. 220, discussed 


supra, p. 379. 
11855 D.T.C. 428; 13 Tax A.B.C. 264. 
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and his own contributions, with interest. If an employee withdrew from 
service before retirement and apparently after 20 years’ service, he would 
receive 94% of his own contributions and 95% of 94% of his employer’s 
contributions, both with interest. The withdrawal allowance could be taken 
in the form of a paid up annuity or in cash, and in the latter case a further 
5% was withheld. The appellant left the hospital in 1953, after 9 year’s 
service, taking his allowance in cash, which consisted for the most part of 
25% of his employer’s contributions. For the years 1949 to 1951, the Minister 
added to the appellant’s income the full amount contributed by the hospital 
to the fund in those years on the ground that they were income from an office 
or employment under section 5 (1) (a) and were not contributed to an 
approved superannuation fund or plan within the meaning of that paragraph. 
The Tax Appeal Board allowed the appeal on the ground that the appellant 
received nothing and enjoyed no benefit in the years under review from his 
employer’s contributions. “Any benefit which he might receive in the future 
would be received either on his retirement at the normal retiring age; in the 
year in which he severed his connection with the employer before reaching the 
normal retirement age; or upon his death, in which latter case the benefit 
would go to his estate.”*** 


There is another point of time at which the appellant might be considered 
to have received a benefit, namely, in 1949, the fifth year of his employment, 
when he acquired a vested right to 25% of his employer’s contributions. So 
long as his rights under the plan were forfeitable, he could not be considered 
to have received any benefit until actual receipt of future payments.’ On 
the other hand, there is merit in the argument that the indefeasible vesting 
in him of a right to 25% of his employer’s contributions constituted the 
acquisition of a benefit that he did not have before and in respect of which 
he could be taxed under section 5 (1) (a), whether or not his non-forfeitable 
rights were assignable or commutable or had any loan value.'** Consider the 
American case of United States v. Drescher,'’’ where the taxpayer’s employer 
purchased for $5,000 a single premium, non-assignable annuity contract, 
naming the taxpayer, who was then 46 years of age, as annuitant. Under the 
terms of the policy, payments were to begin at age 65, with 120 monthly 
payments guaranteed. Although the policy had no cash surrender, salable, 
or loan value, he was held taxable in respect of its value to him in the year 
the contract was purchased. Judge Swan, who delivered the majority opinion, 
said: 
~~ 114Per Mr. W. S. Fisher at p. 273. He also reasoned that the policy im question could very 

well have been considered as a “group insurance plan” within the meaning of the 
exception in section 5 (1) (a), and since the word “approved” applied only to “super- 


annuation fund or plan” and not to “group insurance plan”, the employer’s contributions 
fell within the exception and were not taxable to the appellant. 

115In Norris v. M.N.R., 57 D.T.C. 301; 17 Tax A.B.C. 257, the rights of the appellant to 
receive benefits under the staff assurance scheme there in question were subject to for- 
feiture on a number of grounds until his retirement. The Tax Appeal Board held, 
following the Pazuk case, that the appellant was not taxable in respect of his employer’s 
contributions to the scheme in the years they were made. 

116There is nothing in the report of the case to indicate the extent of the appellant’s rights 
under the policy to deal with his indefeasible interest in his employer’s contributions. 


117179 F, 2d 863. 
392 


“It cannot be doubted that . . . the plaintiff received as compensation for prior services 
something of economic benefit which he had not previously had, namely, the obligation of 
the insurance company to pay money in the future to him or his designated beneficiaries on 
the terms stated in the policy . . . . The perplexing problem is how to measure the value 


of the annuitant’s rights at the date he acquired them . . . . The prohibition against 
assignment does not prove complete absence of present value. The right to receive income 
payments . . . represented a present economic benefit to him. It may not have been worth 


to him the amount his employer paid for it: but it cannot be doubted that there is a figure, 
greater than zero although less than the premium cost, which it would have cost him to obtain 
identical rights.”118 


It is quite true that by the above reasoning, the appellant in the Pazuk 
case would have been taxed in 1949 when he acquired his “present economic 
benefit”, and probably again in 1953, in respect of the same amount, when it 
was paid to him."’” However, it is axiomatic that “if the person sought to 
be taxed comes within the letter of the law he must be taxed, however great 
the hardship may appear to the judicial mind to be.”’”” 


7. Reimbursement of the loss suffered by an employee on the sale of his 
home. An amount paid by an employer to an employee as reimbursement of 
a capital loss suffered by him on the sale of his house was held in Jennings 
v. Kinder; Hochstrasser v. Mayes,'*' not to be taxable as a “profit from an 
office or employment” on the ground that the housing agreement pursuant 
to which it was paid was made for a consideration other than the employee’s 
services. There is a suggestion in the judgment of Jenkins, L.J. that even if 
the employee had not given any consideration other than services for the 
payment, it might still have escaped taxation as not constituting a “profit”. 


His Lordship said: 


“The transaction may be described as a form of insurance. It cannot bestow any profit 
on the employee, but merely protects him against loss . . .. I find it difficule to rid 
myself of the inclination to think that if the house purchase transaction is looked at as a 
whole no profit arises from it to the employee, even in a case in which the guarantee becomes 
operative.”122 


While it may be true that the reimbursement of a loss does not give rise 
to a “profit” with the meaning of the English statute,'** it would seem clearly 
to constitute a “benefit” to the recipient and hence fall to be taxed under 
section 5 (1) (a) of the Income Tax Act. 


(c) “...in respect of, in the course of or by virtue of the office or employment” 
Only the value of benefits received or enjoyed “in respect of, in the course 
of or by virtue of” an office or employment is required to be brought into 


118The Court explained that the policy was worth less to the annuitant than the premium 
paid because the employer’s retention of possession of the policy precluded him from 
exercising the privilege of accelerating the date of annuity payments. That privilege 
must have been taken into account in fixing the premium, and hence, deprivation of 
ability to exercise the privilege decreased the value of the policy to the annuitant below 
its cost to the employer. 

119Section 6 (a) requires the inclusion in income of amounts received as “(iv) super- 
annuation or pension benefits, (v) retiring allowances, or (vi) death benefit.” 

120Per Lord Cairns in Partington v. A.-G., (1869) L. R. 4 E. & I. 100 at p. 122. 


121[1959] 1 Ch. 22. These cases are further discussed infra, pp. 397-98. 

122pp. 50-51. 

123"NJow the profit upon which the income tax is charged is what is left after you have paid 
all the necessary expenses to earn that profit. Profit is a plain English word; that is what 
is charged with income tax.” Per Lord Halsbury in Ashton Gas Company v. A.-G., 
[1906] A.C. 10 at p. 12. 
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income by section 5 (1) (a). The courts have not yet come to grips with 
the problem of interpreting these phrases, and it is not clear whether they 
were intended by Parliament to have the same connotation, being simply 
alternative forms of expression, or whether each phrase was intended to have 
a separate meaning, and if so, what meaning. There seems to be little 
difference in meaning between “in respect of” and “by virtue of”, and indeed, 
these terms have been used synonymously by English judges interpreting the 
English Income Tax Acts.'** The expression “in the course of” appears to 
convey the idea of “during the continuance of” and, if this interpretation is 
accurate, is probably narrower in scope than either of the other phrases, for 
a benefit received after the termination of an office or employment’”’ might 
be taxable as having been received or enjoyed “in respect or” or “by virtue of” 
but not likely “in the course of” the office or employment. In Williams v. 
M.N.R. the Court did not differentiate between these terms and held simply 
that “. . . the board and lodging which the appellant received or enjoyed was 
so received or enjoyed by him ‘in respect of, in the course of or by virtue of’ 
his employment.”**° Two reasons were given by Cameron, J. for this 
conclusion. First, “Had he not been employed by the company, he would not 
have been entitled to and would not have received or enjoyed the benefits 
of the board and lodging;”’*’ and second, the agreement between the appellant 
and his employer contained a provision that the board and lodging were 
supplied “. . . in consideration of . . . services to be duly performed ... .” 
In view of the paucity of authority on this subject, each of these reasons 
merits a detailed examination. 


It is true that in the circumstances of the case, the appellant would not 
have received the board and lodging furnished by his employer in accordance 
with the provisions of the Canada Shipping Act if he had not been engaged 
as a member of the crew. However, the “but for the employment” test can 
hardly be regarded as a conclusive test in view of the Canadian and English 
decisions which have held that benefits that would not have been received by 
an employee but for his employment were not taxable.’** In the leading 


124See infra, n. 128. 

125See Wing v. O’Connell [1927] LR. 84 and Hofman v. Wadman, 27 T.C. 192. 

1261955] Ex. CR. 12 at p. 14. 

127, 14, 

128Notwithstanding the difference in wording between the relevant sections of the Canadian 
and English statutes, the striking similarity between the wording of s. 5 (1) (a) and the 
language used by some of the judges in construing the English acts affords some 
justification for seeking guidance in this area in the English authorities. Under the 
Income Tax Act, 1842, duty was charged by Rule 1 of Schedule E, “. . . for all Salaries, 
Fees, Wages, Perquisites or Profits whatsoever accruing by reason of” offices or 
employments. In deciding whether a payment fell within the words “accruing by reason of 
such office”, Collins, M.R. held in Herbert v. McQuade [1902] 2 K.B. 631 at p. 649: 
|. the test is whether, from the standpoint of the person who receives it, it accrues 
to him in virtue of his office... .” Kellock, J. quoted this passage with approval in 
Goldman v. M.N.R. [1953] 1 S.C.R. 211, at p. 215, where he said: “In my view this 
reasoning is equally applicable to payments made to a person ‘in connection with’ an 
office or employment.” In the case the Court was concerned with the meaning of s. 3 (4) 
of the Income War Tax Act, which provided: “Any payment made to any person 
in connection with any duty, office or employment . . . shall be salary of such person 
and taxable as income for the purposes of this Act.” In Cowan v. Seymour [1920] 1 K.B. 
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Canadian case, Goldman v. M.N.R., Rand J. said: 


“Contrasted with such a payment [a payment for services rendered] is a benefaction of an 
exceptional kind such as a testimonial or other personal tribute, the antecedent instigation 
of which has been an office or employment. There the essential elements of gift are present; 
and though it may be related to the fact of services, it is not as remuneration for them that 
the gift is attributed.”129 


Where an employee holding the office of managing director received from 
his employer the sum of £7,000 in consideration of his entering into a covenant 
not to engage in the same business as that carried on by his employer after 
the termination of his employment, the House of Lords held in Beak v. 
Robson that the sum was not taxable as a profit from his office. Lord Simon, 
who delivered the judgment of the court said: 


“It is quite true that, if he had not entered into the agreement to serve as a director and 
manager, he would not have received £7,000, but that is not the same thing as saying that 
the £7,000 is profit from his office of director so as to attract tax under Schedule E.”13° 


In Cowan v. Seymour the appellant acted as secretary and liquidator of a 
company without remuneration. Upon completion of liquidation, a share- 
holders’ resolution directed that part of the surplus funds should be paid to 
the appellant and the chairman. In holding that the sums did not accrue 
by reason of the offices, and so were not assessable, Younger, L.J. remarked: 
“. . . their office or offices as such . . . were relatively nothing. They may 
have been the causa sine qua non, but they were not the causa causans.”*”* 
And more recently in Hochstrasser v. Mayes; Jennings v. Kinder,'*’ an em- 
ployee of a company received a payment from his employer in accordance 
with the terms of a housing agreement entered into by the company and the 
employee, which payment the Crown sought to tax. Jenkins, L.J. pointed 
out that although the employee was enabled to enter into the housing agree- 
ment “by virtue of the fact that he was an employee” of the company, any 
payment he might receive under the housing agreement would be received by 
him, not in his capacity as employee, but rather because being an employee 
of the company, he had entered into the housing agreement and had complied 


500 at p. 518, Younger, L.J. held that “. . . the particular payment here in question was 
not a profit which accrued to the appellant im respect of that office.” Under the Income 
Tax Act, 1918, Rule 1 of Schedule E differed somewhat in wording from its) predecessor, 
and charged a tax “. . . on every person having or exercising an office or employment of 
profit mentioned in this Schedule . . . in respect of all salaries, fees; wages, perquisites or 
profits whatsoever therefrom ....” These words and the corresponding expressions contained 
in the earlier statutes were held by Viscount Cave, L.C. in Seymour v. Reed [1927] A.C. 
554 not to be materially different. And indeed, language similar to that used by the 
courts in construing the old legislation may be found in decisions based on the new wording. 
In Corbett v. Duff [1941] 1 K.B. 730, Lawrence, J. held that “. . . it is impossible to 
hold. that any of the payments to the appellants were not paid in respect of . . . the 
appellants’ employment . . . .” (p. 740). Finally, in Moorehouse v. Dooland [1955] 1 
Ch. 284, Jenkins, L.J. echoed Collins, M.R. in Herbert v. McQuade, supra, when he said: 
“(i) the test of liability to tax on a voluntary payment made to the holder of an office 
or employment is whether, from the standpoint of the person who receives it, it accrues to 
him by virtue of his office or employment, or in other words by way of remuneration for 
his services.” Pp. 303-04. (emphases added). 

12911953] 1 S.CR. 211 at p. 214 

130f 1943] A.C. 352 at p. 355. 


1311920] 1 K.B. 500 at pp. 517-18. Almost identical language was used by Pearce, L.J. 
in Hochstrasser v. Mayes; Jennings v. Kinder, [1959] 1 Ch. 22 at p. 61 in determining 
the taxability of a benefit received by an employee. 


182See n. 131. 
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with all its terms and conditions. Parker, L.J. was of a similar mind when 
he said: “. . . though the benefits are received by him while he is an employee 
and might not have been received but for his being an employee, yet in his 
hands the benefit is not a reward for services.””"** Hence, while it may be true 
that a benefit completely unconnected with the recipient’s employment would 
not be taxable under section 5 (1) (a), it seems clear from these authorities 
that the converse proposition is not true, and that the fact that a benefit would 
not have been received but for the recipient’s employment is not enough to 
require its inclusion in his income. 


There can be little quarrel with Cameron, J.’s second reason for holding 
the value of the board and lodging in the Williams case taxable. A benefit 
conferred on an employee by his employer, pursuant to a contractual obligation, 
as remuneration for services rendered is one of the clearest examples of 
income,’ and Parliament may fairly be presumed to have inten<ied the words 
“in respect of, in the course of or by virtue of the office or employment” to 
include such an obvious income item. Even if the benefits had been conferred 
voluntarily, without any antecedent legal obligation, contractual or statutory, 
on the part of the employer, it seems likely that they would still have been 
taxable as remuneration for services, on the basis of the principles established 
by a considerable body of case law’®” for determining the liability to taxation 
of gratuitous payments to employees. These principles were recently restated 
by Jenkins, L.J. in Moorehouse v. Dooland in part as follows: 

“(i) The test of liability to tax on a voluntary payment made to the holder of an office 
or employment is whether, from the standpoint of the person who receives it, it 


accrues to him by virtue of his office or employment, or in other words by way of 
remuneration for his services. . . . 


“(iv) On the other hand, a voluntary payment may be made in circumstances which show 
that it is given by way of present or testimonial on grounds personal to the 
recipient, as, for example, a collection made for the particular individual who is at 
the time vicar of a given parish because he is in straitened circumstances, or a benefit 
held for a professional cricketer in recognition of his long and successful career in 
first-class cricket. In such cases the proper conclusion is likely to be that the 
voluntary payment is not a profit accruing to the recipient by virtue of his office or 
employment but a gift to him as an individual, paid and received by reason of his 
personal needs in the former example and by reason of his personal qualities or 
attainments in the latter example.”136 


Viscount Cave summarized the position in Seymour v. Reed when he said: 
“The question to be answered is . . . ‘Is it in the end a personal gift or is it 
remuneration?’””*’ This dichotomy was held to be a part of Canadian tax 


1338p, 55. His Lordship agreed with the other members of the court on the principles to be 
applied, but differed in the result of their application. 

134Jn Ryall v. Hoare, Rowlatt, J. put the matter thus: “. . . where an emolument accrues by 
virtue of service rendered whether by way of action or permission, such emoluments are 
included in ‘Profits or gains’,’ [1923] 2 K.B. 447 at p. 454. The rationale for this 
principle was expressed by Lawrence, J. in Hobbs v. Hussey as follows: “. . . the per- 
formance of services . . . are in their essence of a revenue nature since they are the 
fruit of the individual’s capacity which may be regarded in a sense as his capital but are 
not the capital itself.” [1942] 1 K.B. 491 at p. 496. 

135For a close analysis of the relevant English and Canadian cases, see LaBrie, The Meaning 
of Income In the Law of Income Tax, (1953), pp. 196-205. 

18671955} 1 Ch. 284 at pp. 303-04. 

1871927] A.C, 554 at p. 559. 
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law by the Supreme Court of Canada in Goldman v. M.N.R.,'** a case 
arising under the Income War Tax Act. There is nothing in the language of 
section 5 (1) (a) to suggest that Parliament intended to do away with this 
distinction. 

It is of interest to observe that the courts have given a fairly wide scope 
to the concept of “remuneration for services” and have held it to include not 
only payments directly rewarding an employee for certain work but also 
benefits enjoyed by a taxpayer in his capacity as employee and as incidents 
of his employment, as, for example, benefits conferred as an inducement or 
incentive to take a more active interest in his employer’s business or to apply 
himself energetically and give good service in the future. In No. 126 v. 
M.N.R.,’*” shares were sold by a company to certain of its senior key officials 
“in order to strengthen their interest in its affairs and make them feel that 
they were part of the corporation.” The difference between the price paid 
by the purchasers and the current market price of the shares was held taxable 
as a benefit under sections 5 (1) (a) and 8 (1) (c). And in Ede v. Wilson, 
certain officers of a company were permitted to buy shares at a price consider- 
ably below their market price, “partly for services well rendered in the past, 
and partly as a stimulus to similar conduct in the future.” In his judgment 
holding the benefit assessable, Wrottesley, J. remarked that the gain was 
“clearly something which reached them in virture of their position as officers 
in the company ....”’*” In some cases it might be difficult for a court to 
decide whether a benefit was received by a taxpayer in his capacity as employee 
or in some other capacity. Consider the position of a son, employed by his 
father, who is provided with free board and lodging at home’ and is per- 
mitted to use his father’s car for personal purposes. The value of such 
benefits would be taxable or not, depending on whether they were considered 
to be in the nature of a reward for services rendered or to be rendered, or, on 
the other hand, a manifestation of parental generosity and affection. 


From the discussion above, it would seem to follow that a benefit received 
by an employee from his employer, not as remuneration but for a consideration 
other than services, would not likely be taxable as having been received or 
enjoyed “in respect of, in the course of or by virtue of” his employment. The 
taxability of such a benefit under the English Income Tax Act was recently 
considered by the Court of Appeal in Hochstrasser v. Mayes; Jennings v. 
Kinder.” The respondent was employed by Imperial Chemical Industries 
Ltd., which owned numerous factories in different places and employed a very 


138[1953] 1 S.C.R. 211. See the extract from the judgment of Rand, J., quoted supra, p. 395. 

13953 D.T.C. 419; 9 Tax A.B.C. 241. 

140F1945] 1 All E.R. 367 at p. 368. In Commissioner v. LoBue, the Supreme Court of the 
United States held: “When assets are transferred by an employer to an employee to secure 
better services they are plainly compensation. It makes no difference that the com- 
pensation is paid in stock rather than in money ... . . [The taxpayer] received a very 
substantial economic and financial benefit from his employer prompted by the employer’s 
desire to get better work from him. This is ‘compensation for personal service’ within 
the meaning of s. 22 (a)’.” (1956), 351 U.S. 243 at p. 247. 

141 Cf, No. 510 v. M.N.R., 58 D.T.C. 289; 19 Tax A.B.C. 226, 

14271959} 1 Ch. 22. 
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large number of staff, many of whom were obliged by their service agreements 
to be prepared to serve the employer wherever required. In order to facilitate 
the transfers of certain of its staff, the employer designed a scheme which 
provided that if on transfer the employee wished to sell or let his house, he 
was to give an option to the employer to purchase it at a fair valuation; if the 
option was refused, he was free to sell it, but in either case the employer 
guaranteed him against any capital loss, provided that the house had been 
maintained in good repair. In 1951, the respondent entered into an agreement 
with his employer pursuant to the housing scheme. On his transfer to another 
factory in 1954, he sold his house with the consent of the employer at a loss 
of £350, which sum it paid him as compensation for the loss. He was assessed 
under Schedule E to income tax on that sum. A majority of the Court of 
Appeal gave judgment for the respondent, holding that the housing agreement 
was a genuine bargain advantageous to both parties, under which a substantial 
consideration other than his services moved from the respondent for the 
benefits received, so that the agreement could be regarded as a collateral trans- 
action. By its terms, he was obliged to comply with a number of conditions, 
such as, for example, keeping the house in good tenantable repair and offering 
it for sale to I.C.I. in the event of his desiring to sell or let it by reason of 
transfer. The latter obligation was described by Jenkins, L.J. as a “restriction 
of substance”.’** However, not every legal consideration would suffice to 
exempt a benefit obtained thereby from taxation. The consideration moving 
from the employee, said Pearce, L.J., “. . . must be more than a technical 
consideration. It must not be a mere cloak to conceal any additional benefit 
given to the employee as such. It must in my view be such as to entitle both 
the consideration and the benefit obtained thereby to rank as a collateral 
transaction. The alleged collateral transaction need not be weighed in exact 
scales in order to see who benefits most by it.’** 


Jenkins, L.J. summarized the principles relating to the taxation of profits 
from an office or employment under the English statute as follows: 


“I am content to accept [the] broad proposition [advanced on behalf of the Crown] that 
the profits of an office or employment include every sum in money or money’s worth paid 
by an employer to an employee during his employment in his capacity as employee, and for 
no consideration moving from the é¢mployee other than the services which he renders. 
I would, however, qualify that broad proposition by saying that [it] is not to be taken as 
extending to ‘testimonials’ of the kind considered by the House of Lords in Seymour v. 
Reed, and also that there may be benefits casually bestowed by an employer on an employee 
such as birthday, Christmas, or wedding presents, or given on compassionate grounds 
referable to relationships, friendship, sccial custom, or motives of charity which, though 
made for no consideration in the legal sense, should not be treated as referable to services 
or as made to the employee in that capacity... . 

“I am also content to accept the converse proposition that a payment made by an 
employer to an employee for a consideration other than services is not a profit of the 
employment albeit made during the continuance of the employment.”!45 


1438p, 48. 
144p, 58. Cf Losey v. M.N.R. [1957] C.T.C. 146, where excessive consideration was paid 
by a company to its shareholder for a transfer of assets. The excess was held taxable 
as a benefit or advantage conferred on the shareholder by the company under sec. 8 (1) (c). 
In No. 403 v. M.N.R., 57 D.T.C. 120; 16 Tax A.B.C. 387, a company sold a house 
to its president and controlling shareholder at a substantial undervaluation. The amount 
by which the house was undervalued was held taxable as a benefit under the same section. 


145p, 47, 
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Although this statement is useful in construing the Canadian legislation, it 
should be noted that section 5 (1) (a) is wider in scope than the English law, 
not only because it imposes a tax on the value of inconvertible benefits as well 
as receipts in money or money’s worth, but probably also because it taxes 
benefits received or enjoyed “in the course of” an office or employment. A 
literal interpretation of this phrase would seem to require an employee to 
include in his income the value of benefits not partaking of the character of 
remuneration or received by him for his personal convenience or pleasure, but 
enjoyed only as an incident of the performance of the services required of 
him, as for example the free lodging’*® provided for the bank agent in 
Tennant v. Smith, a fireman’s uniform, or the free entertainment enjoyed 
every night by a movie projectionist or a theatre usher. However, the precise 
scope of “in the course of” as well as “in respect of” and “by virtue of”, as 
we pointed out at the beginning of this discussion, still awaits judicial definition. 


CONCLUSION 


The policy of taxing benefits, as embodied in section 5 (1) (a), gives 
rise to many difficult questions. Foremost among these is the enormous 
problem of how to value the wide variety of benefits that may be enjoyed in 
a form other than cash. The fairest method of measuring the value of a 
particular benefit necessitates a detailed consideration of the individual cir- 
cumstances of the recipient, a course that involves a most onerous administrative 
burden. On the other hand, benefits in kind are of the most diverse nature 
and do not readily lend themselves to any consistent treatment by rigid rules. 
The Income Tax Act provides no guides to valuation in this area, and a con- 
scientious employee may experience great difficulty in measuring the benefit 
he enjoys from intangible amenities such as employer-provided recreational 
facilities, parking space and special discounts on purchases and services. 
Perhaps the enactment of elaborate evaluation provisions is the answer. Or 
it may be desirable as an administrative expedient to adopt the principle 
embodied in the English legislation of 1948, namely, that the measure of 
taxable benefits is the expense which the employer has been put to in providing 
them. No easy solution presents itself. 


But the existence of difficult problems does not warrant a change in 
policy, for, as a matter of principle, all benefits in cash or in kind attributable 
to an office or employment should rank as taxable income if unfairness in the 
distribution of the tax burden is to be avoided. An employer who furnishes 
free board and lodging to an employee is defraying non-deductible personal 
and living expenses which everyone must meet and which otherwise would 
have to be borne by the employee. If such benefits are not taxed, the recipient 
clearly enjoys an advantage over others who receive their compensation in 


146]t is of interest to note that in both the English and American statutes, the value of meals 
and lodging furnished by an employer for his employees is specifically exempted from 
taxation when these benefits are received by the employee in the course of carrying out 
his duties. See the Income Tax Act, 1952, 15-16 Geo. 6 & 1 Eliz. II, c. 10, s. 161, 
discussed supra at p. 375, and the Internal Revenue Code, 1954, s. 119, discussed supra 
at p. 377. 
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cash and pay for the benefits themselves.'* It may be that, in Canada, 
officers and employees do report as income most of the benefits they receive and 
also assign reasonable values to them. But it is also possible that many 
benefits are not reported and constitute a major source of tax avoidance that 
should not go unremedied. Before a cure can be prescribed, the seriousness 
of the malady, if any exists, must first be ascertained. As we pointed out in 
our introductory remarks, there are few official statistics available on the use 
of fringe benefits in Canada. It would seem desirable as the first step in a 
reappraisal of the problems in this field and of the effectiveness of the 
existing statutory provisions and administrative machinery for the taxation of 
benefits that information be gathered—perhaps from information returns 
required of all employers—as to the extent to which fringe benefits are being 
made use of. From such information any serious abuse of the tax system 
could probably be detected and remedial steps taken. 


147J¢ has been argued, on the other hand, that section 5 (1) (a) “. . . is a most unjust 
provision, directed against out poorest citizens, and the whole subsection should be 
repealed. In any event, an exception should be made in favour of farmers. The amount 
collected from farm labourers is small, and the irritation to the farmer is great.” Gordon, 
“The Taxation of Farmers,” (1949), 27 Can. Bar Rev. 898 at p. 904. 


400 








THE LAWYER IN A CHANGING WORLD 


An Appress By Dr. W. G. FriepMann* 


It is a great pleasure to be here, even though I must apologize to you 
for the obviously hurried and improvised character of this meeting. While 
I was at Toronto, for nearly five years, I never had an opportunity to get out 
to Western Canada. When the Canadian Institute of International affairs 
asked me quite a long time ago to do a speaking tour of Canada, I said that 
I wanted to go to Western Canada, for I did not feel I could be a complete 
person, much less a complete ex-Canadian, without having done so. 

Dean Bowker has very graciously referred to my various activities, all of 
which adds up to saying that I know less about more subjects than anybody 
else who teaches or professes law. Therefore, in this talk, I thought I might 
perhaps put before you certain reflexions which do not refer to any particular 
subject or field of law but which are concerned rather with a general approach. 
Particularly those of you who have had the benefits of being instructed 
in jurisprudence by Dean Bowker will realize the importance of a general 
approach. 


My most abiding interest in studying and teaching law in different 
countries and in a rather considerable variety of subjects has always been 
the interaction of law and social change. I think that if all the perils and 
all the upheavals, which are perhaps a little less marked in this peaceful, 
optimistic and forward-looking country than they are as you move further 
East and the nearer you get to Europe, if all these perils were completely 
realized, men would become more aware of the problems that confront us. 

We live in a very exciting period, exciting for the lawyer, the student of 
law, and indeed, for everyone who is in any way concerned with the law or 
with public life. We are moving in a changing society, and in this Province 
of Alberta, which has, within a decade, developed from a rather quiet, 
essentially agricultural province into one of the major oil centres, the change 
is especially noticeable. Alberta has become a dynamic and extremely 
important industrial centre in the space of a very few years. Here, then, 
especially, these matters are particularly worthy of consideration. 

The task of the lawyer, not only of the lawyer, but notably so, since the 
legislative body in most countries naturally comprises a high proportion of 
lawyers because of their general training in public affairs—the task of the 
lawyer is an important one. This group also comprises the body of judges 
who apply the law and by their decisions assist in the evolution of legal 
principles. The law teachers also have an increasingly important task before 


*Wolgang G. Friedmann. Professor of Law, Director, International Legal Research, Columbia 

University, Dr. iur., Berlin, 1930; LL.M., London, 1936; LL.D., 1942; LLM., 
Melbourne, 1948. This address was given by Dr. Friedmann to the law students of 
the University of Alberta on March 24, 1959. 
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them. It is their function to take steps to see that legal principles are well and 
efficiently applied. It is for the teachers in the law schools to construe 
systematic discipline gleaned from a welter of cases and statutes (increasingly 
from statutes), and from them to arrive at certain well-defined principles. 
This is the task of the law schools as well as that of the ordinary practitioner, 
not only as a practitioner, but also as an educated citizen as a leader of his 
society. They are all concerned with this. You should all be concerned with it. 


Law is not just an attempt at syllogistically arranging cases and deducing 
certain conclusions from logical premises. It is obvious that if this were so, 
there would not be such myriads of cases, such a flood of explanatory articles, 
and so many lawyers making a living in the work of attempting to reconcile 
various principles and decisions. 

Certain things happen in the process of moulding and developing the law 
while applying it. This has been more obvious in past times. As late as the 
18th century in England, when reports were few and not official, when case 
law was not organized as it is today and statute law was relatively insignificant, 
judges, though they tended to refuse to acknowledge it, had creative functions 
that they could exercise to a greater or lesser extent. The great Lord 
Mansfield used this relative liberty that was left to him, and developed a great 
body of new legal principles. His work was notable in the field of commercial 
law, in the area of contract, and in other fields as well. He had a remarkable 
way of changing the existing situation by saying that this or that reporter was 
not reliable, and that his report did not, therefore, correctly state the law. We 
cannot do that today. If you have no authoritative law you do have at least 
a great mass of material which has to be adapted in each case to the individual 
situation. 

The creative task, however, is still there. It is mever dormant, and it 
depends always to some extent on the grasp that the judge has of the law on 
the subject, assisted always to a great extent by the presentation to him by 
the lawyers of the cases which are relevant to the question for decision. 

The law teachers are coming into their own in the common law world as 
they have in the world of civil law. It is our duty to be aware of the problems 
that confront us. We must mould new principles in response to the new 
situations that arise every day in a changing society. 

You will recall the celebrated principle of Donoghue v. Stevenson,’ the 
snail-in-the-bottle case. This developed a principle that had never been 
enunciated before. It was really a new departure, though it masqueraded as 
just a technical question, as to, where there was a contract between A and B, 
and a product manufactured by A had done injury to C, whether or not C 
had a cause of action. As you no doubt know, the House of Lords by a bare 
majority decided this case in the affirmative and laid down a new doctrine of 
responsibility of manufacturers for their products, not to the purchaser, but 
to the ultimate consumer. 

This principle had been advanced a little earlier in the United States 
Courts under the leadership of the late Mr. Justice Cardozo: that is, the 


11932] A.C. 562. 
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principle that a direct action of the person injured by a product against the 
manufacturer would lie, even though no contractual relationship could be 
said to exist (Buick v. MacPherson).’ It sounds pretty technical. What it 
meant in fact was that in the age of mass manufacture, the law had to adjust 
itself to conditions as they had now become. The day of the direct relation- 
ship between manufacturer and consumer had now gone: the personal relation- 
ship had vanished. No longer was it a matter of an individual producing a 
product for someone who would buy it directly from him. Now products were 
packaged in great quantities, packaged and sealed, and sent off to distant 
points where they would be distributed through a retailer. Through the retailer 
was established a link. The law must respond to it. It is appropriate that the 
person, usually the corporate person, who runs the manufacturing enterprise 
and determines the quality and mode of manufacture, should be held liable 
to the consumer for any injury that he should suffer by reason of a defective 
process or by reason of the manufacturer’s fault. It is something which, in 
a sense, is linked up with the principle developed earlier, of vicarious liability 
of the master for the torts of his servant. It is, in fact, a question of deciding 
where the loss should lie, and of shifting the burden to the person most able 
to bear it. Given the distribution of resources, the manufacturer is more 
capable than anyone else of sustaining the burden. In this context the whole 
concept of negligence has been moulded and transformed in the case of 
manufacturer’s liability for defective products. This concept has even been 
extended to liability for automobile accidents caused by defective manufacture 
or defective repair. 


The concept of negligence has now moved a long way from the former 
concept of an individual fault. Fault, in the case of a manufacturer’s liability, 
has now moved very close to strict liability. Famous cases have dealt with 
numerous defective products. We have mentioned the bottle of ginger beer. 
In another case, an Australian case, a suit of winter underwear which had 
been put out for sale contained such a large quantity of sulphur in its 
fabric that the person who ultimately bought it became afflicted with a 
form of dermatitis. When harm is done to the ultimate consumer there is 
now a presumption which is very difficult to rebut, that the fault lies with the 
manufacturer. He is generally held liable not only for the negligence of his 
many employees, but also for the negligence of independent contractors whom 
he may employ as well. 

Negligence is a nomenclature that has considerably altered its meaning 
from early times. In the case of motor car accidents, as I have said, there 
has been a similar development towards strict liability. In this field another 
important development which has not yet been sufficiently explored by teachers 
and students of law and by researchers, is the fact that, more and more, by 
compulsion of law or as a matter of overholding practice, the actual burden 
has come to rest upon the insurer. There is a gradual spread of compulsory 
third party liability. The United States insurance companies have resisted 
this as the first step to state control and there has been a great deal of 
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opposition to compulory insurance or government-sponsored insurance schemes. 
A report was prepared upon this subject at Columbia University. The 
Supreme Court of New York has introduced this principle. At the time I left, 
it was still being resisted, but it is overwhelmingly known in countries outside 
this continent and I believe it is bound to spread. 

The fact that the burden has shifted may not be admitted universally 
as a principle of law, but it has in fact shifted in practice. Juries still operate 
as before, but on this continent, in most questions of civil liability, the times 
have produced an altogether different emphasis. The actual burden is not on 
the nominal defendant. It now lies upon the insurers of the defendant or 
against those of a third party who insures against such liabliity at a regular 
and fixed premium. 


In Saskatchewan, although common law actions are still brought, they 
have altogether departed from the principles of fault liabliity. Now there is 
in that province a principle of minimum insurance for the loss that occurs. 

These developments have effectively been brought about. Many judges 
say that these are matters for the legislature to deal with. They absolutely 
deny that changes of such a momentous nature can be brought about gradually, 
imperceptibly, and as a matter of altered emphasis. On that principle, the 
common law of contract and tort would now be something like it was in 1300, 
because there has been no visible break. If today you took out a textbook 
on torts which was used in 1910, it would be of very little use to you; the 
principles would no longer be valid. It would be completely unusable. Almost 
no authority would be valid today. The overwhelming bulk of authority in 
the field of Tort dates from this century and a great deal more has grown 
up within the past thirty years. This great change indicates that in that field, 
at least, the judges have changed the law in many important respects. They 
have changed the law to conform with the changing social science and the 
greatly altered economic situation. 


Our society has rapidly been transformed from an agricultural and pastoral 
society, built on a framework of villages, into one that at least in the major 
countries in the West has come to be highly industrialized, greatly urbanized, 
commercialized, and one which has had to take into consideration a host of 
new problems which have come with the change. Now we have to deal with 
problems like injury to property from proximity to factories, accidents to 
persons, and the like. Our way of life has changed out of all recognition. 
As I said, in major cases, the work of the legislature must take care of these 
changes. The legislature, however, is not very often much preoccupied with 
what we may call “lawyers’ law”. In many cases, the legislature must spend 
much more time and energy on problems of “political” importance. Such 
things must be dealt with as subsidies to be paid to farmers, social security 
plans, old age pensions, veterans’ benefits, loans for the building of homes 
and ‘that kind of thing’ not to speak of major issues like questions of foreign 
economic aid such as occupies the United States Legislature a good deal of 
the time. 

It would be disastrous if, given the little time that is left for lawyers’ law 
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legislation, the lawyers themselves, and in particular, the courts, should be 
passive and satisfied to wait for something decisive to happen on the side of 
the legislature. This often does not happen for generations. 


The true picture today is one of constant give and take, of an interrelation 
in which lawyers must think out and prepare the legal principles with which 
they work. At some time, when it becomes a matter of major importance, 
the legislature will take over and systematize it. But in the meantime, 
individual judgments are deeply significant in the development of the law. 
Changes by precedent are less clearly spelled out than changes which are created 
by the legislature but they are often more significant. 


Interpenetration of public and private law in our time is a most interesting 
and exciting concept. Traditionally the branches of law have developed under 
the guidance of the bar in England, and in conditions that were existing in 
the 15th, 16th and 17th centuries, around certain subjects. The law of 
property or the law of conveyancing, was an important matter, at least for the 
propertied classes in whom the lawyers were largely concerned. By historical 
accident of English development the separation between law and equity, in a 
sense a very arbitrary and unreal division, was created and has been perpetuated 
down to our own day. The equity court and the whole sphere of equity law 
was developed because the common law courts were too rigid in their application 
of precedent and often worked hardships in individual cases. Development 
of the forms of action came in response to the political conflict between the 
king and parliament and the courts. For centuries, as you know, the common 
law and equity developed along separate lines. This was not a reasonable 
development, for it involved tearing apart fields that were really one. It is 
quite absurd to deal with contract, including breach of contract and the 
remedies for it, as common law, and then to have specific performance, in- 
junction and rectification belonging exclusively to Equity. Nobody today 
can adequately study the law of contract without knowing both the principles 
of common law and the equity principles that deal with the subject. Generally, 
now, since 1875, the common law and equity jurisdictions have merged, though 
this has not yet happened in a number of states in the United States. New 
South Wales still separates the two, despite the mergers that have occurred 
elsewhere. In England counsel practise in common law or in equity. This 
is totally out of date. In Columbia we have abolished equity as a separate 
subject. This is a good thing, in my opinion. Equity as a separate subject 
is just a relic of the past and I think that it has no place as a distinct study. 
There are many difficulties in the study of Equity, although that is not the 
reason why I believe that it should be discontinued. I really do think that 
we must, by and by, overcome there historic differences. 


I come now to something more significant. We live today in a society 
in which everywhere, even in such an anti-socialist-minded country as the 
United States, the state and the government are exercising functions that would 
have been quite unimaginable a century ago. It is a matter of political 
philosophy. In the United States, we pride ourselves upon the fact that we 
are not socialists, that we are the last bulwark of free enterprise. This amounts 
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to political mythology. You will hear people say in the United States that 
the government should be concerned only with those things that properly fall 
within its sphere, such as the provision of armed forces for defence, foreign 
affairs, and the levy of some adequate form of taxation for the purpose of 
paying for these services. In fact, if the government were to restrict its 
activities to such basic matters as these, there would today be revolution in 
the United States. The government is now concerned with a multitude of 
regulatory and supervisory functions of all kinds, from social insurance to 
the conduct of all manner of public operations such as the T.C.A. in Canada, 
the C.N.R., and other matters directly conducted by public enterprise. 


Generally, the state today is expected to take the responsibility for the 
development of the body politic. This responsibility differs in extent and in 
degree from one country to another, from one extreme, of which the U.S.S.R. 
is an example, to the other, of which examples are the United States or this 
province of Alberta. But these are, if you were to look back at them in 
perspective, purely differences of degree. Public law, which itself is a recent 
development, the whole pattern of administrative law, is getting increasingly 
mixed up with private law. Our teaching inevitably proceeds largely on the 
differences, instead of on the basis of the similarities and on the many fields 
where the two fields are indistinguishable. People who consider themselves 
public law men are concerned with matters of administrative law, while people 
who consider themselves as primarily private law men are concerned with the 
older concepts of law such as constract, tort, property and so on. If you want, 
however, to be a good lawyer, indeed, if you want to be an adequate citizen, you 
can’t be just one or just the other. There is hardly a subject today in which 
there is not an intermingling between the two fields. Public law is beginning to 
have such an impact on private law that it is impossible to consider any branch 
of legal study independently of this new development. In contracts, for 
instance, the old contract law as you learn it in the text-book is concerned 
with an individual or individuals making their own rules with regard to their 
agreements. This is fiction today. Contracts as to transport, insurance, rents, 
mortgages are all standard contracts in which the individual will simply sign 
on the dotted line, for the most part voluntarily. It is not a matter of equal 
bargaining any more. The law has put certain correctives into most commercial 
contracts. The terms on a ticket must be clearly set out. Hire-purchase and 
financing transactions must be clearly apparent. By and large, however, this 
is a kind of corporate act in which the individual accepts the conditions that 
have been worked out for him either by the appropriate association of insurers, 
or airlines, or shipping lines. If he doesn’t like it he can leave it, but he cannot 
change it. Certainly the average man cannot. The conditions are simply 
laid down there for him to accept or reject. Because that is so, there is more 
and more need for public law. 


There are States which make certain conditions invalid if they 
are found to be excessively oppressive. Some contracts are simply illegal. 
There are a great many regulations covering the exercise of monopoly power. 
Contracts of service are standardized today, and their terms are subject to 
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legislation of an essentially public nature. Many conditions of illegality now 
exist that were unheard of before. Restraint of trade is illegal in the United 
States as well as in Canada. A whole new branch of law has developed re- 
garding restrictive trades. There are anti-trust laws. There has therefore 
been a tremendous influx of public law into what formerly was purely “private 
law.” The Mogul case, in 1889° was settled purely as a matter between private 
parties when one was squeezed to the ground by the more powerful party that 
was in a position to dictate conditions. In 1889 this was still regarded as a 
matter for the courts to adjudge, but it is entirely different today. 

Consider this whole field of administrative law which has become estab- 
lished as an elaborate discipline on the continent. Starting from France after 
the time of Napoleon, the concept of public law and administrative law spread 
and led to a whole separate science of public and administrative law and a 
whole hierarchy of administrative tribunals. We need to elaborate the 
relations between public authority and the individual. It is not often realized 
how complex and how important these are. Public law is mixed up with the 
law of contract and tort; they are so intermingled: that the two fields are 
inextricably blended in our day. Take, for example, the whole field of 
contracts between governmental authorities and public corporations and 
individuals. I speak in particular of such public corporations as the T.C.A., 
the C.N.R., as well as a number of the public authorities which have been 
created in Canada since the last war. These now deal extensively with 
individuals. There is, of course, an attempt to adapt these transactions in 
which you have, on the one hand a government authority and, on the other 
hand, an individual, to the established principles of the common law of 
contract. On the continent there have been elaborated a mass of principles 
for dealing with such contracts as these. We have blended standard conditions 
with the common law principles. Now the government departments, for 
instance, lay down something very like a standardized contract setting out the 
terms by which it purchases supplies and services, for instance, from individuals 
or private contractors. Special elements arise in cases like this because the 
public authority must sometime be bound by considerations other than those 
of the law of contract. Emergency conditions can arise: a war, for instance. 
The private interests also have to be taken into account so that they may not 
be left with all the expense and none of the profit. If a satisfactory com- 
promise is not worked out, it would be difficult for a private company or 
for an independent contractor to deal with the government authority at all. 
We do not, of course, allow full damages for lost property in a national 
emergency, but there must be compensation for legitimate expenses. 

There is a whole field of law here; it is a field of vast importance which 
is in fact a mixture of public and of private law principles. Let us take, for 
instance, the question of the liability of the government in cases of Tort, such 
as accidents: this alone could be the subject of several lectures. We have 
gradually had a strengthening of the principle that the government must be 
liable to the individual in Tort, and have abandoned the antidiluvian principle 
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that “the King can do no wrong”. This fiction cannot live on today in a 
modern world. The King was absolute and in fact this was a feudalistic 
principle of government. It is not quite as simple as it sounds, however. You 
simply cannot lay down the rule that the government must be liable in all 
circumstances. There are certain conditions in which government authorities 
must be permitted to have a certain amount of discretion. American decisions 
have wrestled with this problem. There was a famous Texas explosion arising 
from carelessness in connection with a cargo shipped after the war by way 
of economic aid. The cargo was highly explosive. Was the government liable? 
The Supreme Court said no, the Government in the exercise of a discretionary 
activity could not be held liable. Aid was given at discretion. Subsequent 
decisions have laid stress on the point that it is true that there must be an 
element of discretion. As to aid, there is that element, but the principle of 
due care must still be applied. The whole matter is extremely complex. Here 
again, you get a mixture of public and private law. 


In the matter of property it would be absurd to suppose that a lawyer 
today could presume to deal with property law unless he had a thorough 
knowledge of town planning and zoning legislation. There are many 
compulsory conditions under which property law operates today which restrict 
the terms under which property may pass or be developed and which in fact 
invalidate certain transactions or create compulsory changes. 


Lastly and briefly, we must deal for a few moments with the field of 
international law. International law is, of course, a matter of increasing 
importance to states which, like the United States and Canada, pass rapidly 
from the isolation of the 19th and early 20th century to far-reaching inter- 
national responsibilities. Of course, international law traditionally has been 
chiefly concerned with such matters as the conditions under which one state 
will recognize a foreign state or government, or with the limits of territorial 
waters, or with the principles and conditions under which a state may be 
responsible for injury done to aliens, and things of this sort. Diplomatic 
immunities, and a number of other related matters are very important, and 
they are always in flux. For centuries it has been more or less accepted 
that the territory of a state extends for three miles into the sea around its 
shores. Now this concept is also in flux, largely because of the claims of new 
sovereign states, such as Indonesia, Chile, and Peru, which want to protect 
themselves by a larger band of territorial waters, and also because of the 
incidence and exploration of mineral resources such as oil from the sea soil. 
In the space of little more than ten years, this question has developed into 
an elaborate doctrine of the continental shelf and now many countries are 
seeking to overcome by a variety of means the old concept of the traditional 
freedom of the seas. 

Another development, almost entirely new, which shows the interpenet- 
ration of public and private law, one in which Canada will increasingly be 
concerned, that of agreements between industrial groups and the government, 
not to speak of the governments of other powers. There are also, in this field, 
special contracts for exploration and development of certain resources: minerals, 


408 








manufacturing facilities, and so forth. There are a great many problems 
connected with underdeveloped countries. These countries need assistance. 
They are, however, very proud and independent. They will need capital, 
machinery, and the skilled scientific resources which the more advanced 
nations can give them. This assistance must be given in such a manner as to 
enable these people to cope with each other without creating political problems. 
Boundary lines must be drawn, and these create causes of difference. By and 
large this is one basic phenomenon of our times which we cannot afford to 
ignore. The law must take all these problems into account. There will be 
a great need for the rendering of technical assistance to underdeveloped 
countries by those others which are more advanced. In most cases, this leads 
to agreements which must be drawn up between sovereign states. Saudi 
Arabia, India and the United Arab Republic are among those nations whom 
we must consider in this connection. 

A private firm cannot cope with the problems which arise in the course 
of dealing with foreign countries. Public law lays down the conditions under 
which certain grants, for instance, will be given. This is chiefly public law, 
but it has a great many aspects which look like private law. On one hand, you 
have a sovereign state, and on the other a private party. They cannot, of 
courses, deal upon the same level. It is important, indeed essential, to develop 
legal principles that will facilitate the dealings that must take place on this 
plane. It is necessary to take into account that a sovereign state must have 
the freedom to regulate the basic principles under which it enters into agree- 
ments. A sovereign state has duties to its people as well as to those with whom 
it enters into contractual agreement. On the other hand, some semblance 
of fidelity to the principles of contract must be maintained, otherwise no firm 
would be willing to invest at all in foreign ventures. Some of the technicians 
in the advanced countries have years of experience, which can be extremely 
valuable, even essential, to those countries where technical skill and knowledge 
are at a premium. Certain principles of legal security have to be developed. 
By a blend of principles taken from public international law and private inter- 
national commercial law, a system must be worked out by which commerce 
can be efficiently carried on within the framework of the new world. It is an 
exciting prospect. There are numberless new activities in which lawyers will 
now engage. Out of the work of lawyers and public men, given peace in 
which to develop, certain new principles will emerge that will constitute a blend 
of public and private law. 

This has been a very brief and random journey through a large variety 
of subjects, and, as I said at the beginning, it is not because as a teacher of 
jurisprudence one tends to roam over a vast number of subjects. It is all one 
picture, really. 

My intention has been to bring home to you the many exciting tasks that 
are before a lawyer in this new day. There are numberless problems, and 
it may fall to you to find the solution to some of them as the development of 
the legal system progresses to keep pace with a changing world. 
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THE NEGOTIATIONS, RATIFICATIONS, AND 
IMPLEMENTATION OF TREATIES IN 
CANADA AND AUSTRALIA 


Ronavp I. CHEFFINs* 


PART II** 


By far the most controversial and troublesome aspect of the treaty problem 
in Canada and Australia is that of implementation. It is a well established 
principle of British constitutional law that international agreements, signed 
and ratified, do not automatically become the law of the land. To have the 
force of law in the national forum an international agreement must be imple- 
mented by legislation.” The same rule applies in the case of Australia and 
Canada and was explicitly spelled out by Lord Atkin in the famous Labour 
Conventions Case. 


Within the British Empire there is a well established rule that the making of a treaty is 
an executive act, while the performance of its obligations, if they entail alteration of the 
existing domestic law, requires legislative action. Unlike some other countries, the stipu- 
lations of a treaty duly ratified do not within the Empire, by virtue. of the treaty alone, have 
the force of law.53 

This rule provides no constitutional difficulty for the United Kingdom. British 
constitutional usage provides for the supremacy of Parliament. The Executive 
almost invariably has majority support in the legislature. Thus, if the Execu- 
tive negotiates and ratifies an international agreement, it is only under the most 
extraordinary and unusual circumstances that Parliament will not pass the 
legislation necessary to give the agreement domestic effect. 


In Canada and Australia, however, the problem of implementation is of 
course complicated by the fact that both these countries have a federal system. 
As has already been demonstrated, the power to enter into treaty relations lies 
solely with the Federal Executive in both Australia and Canada. Federalism 
has created the situation in which the Executive has ratified an international 
agreement but, due to the division of legislative powers, has been unable to 
give domestic effect to the treaty. The Executive has then been in the embarass- 
ing position of being internationally in default. The governments of both 
Canada and Australia, however, have usually been very cautious about entering 
into international agreements because of their limited power of implementation 
and the resultant possibility of their being unable to carry out their part of an 
agreement. This can often lead to the highly undesirable situation of a federal 
state choosing “to adopt a foreign policy sufficiently negative to prevent conflict 
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between the internal division of sovereignty and the demands of international 
99 54 


obligations”. 


The Australian Constitution *’ provides that the Commonwealth Parliament 
has only those powers specifically assigned to it under section 51. Residual 
power, accordingly, is vested in the states (section 107). As mentioned earlier, 
one of the powers given to the Commonwealth by section 51 (xxix) is that of 
external affairs. The debate has revolved around the question whether, under 
this grant of power, the Commonwealth Parliament has authority to imple- 
ment treaties dealing with subjects belonging to the states. The first Attorney- 
General of Australia, Alfred Deakin, answered this question in 1903 in the 
affirmative, stating that “legislation with respect to the enforcement of treaty 
obligations is closely within the scope of section 51 (xxix)”.°” This view, how- 
ever, was not generally shared in the earlier days of the Commonwealth either 
by learned authorities like Sir Harrison Moore or by the government. Moore, 
writing in 1910, took the position that: 


The power to give effect to international arrangements must, it would seem, be limited to 
matters which, in se, concern external relations, a matter in itself purely domestic, and there- 
fore within the exclusive power of the states, cannot be drawn within the range of federal 
power merely because some arrangement has been made for uniform national action. Thus, 
there is at the present time an international movement for the amelioration of labour 
conditions and the International Union has arrived at some agreement for uniformity of 
legislation. It is submitted that the Commonwealth could not, by adhering to an inter- 
national agreement for the regulation of factories and workshops, proceed to legislate upon 
that subject in supercession of the states.°7 

With respect to the government Bailey points out that Moore’s viewpoint was 
Il d; despi kin’ li ks, “there followed 
generally accepted; despite Deakin’s earlier remarks, “there followed some 
thirty years in which successive Commonwealth governments acted in general 
on the narrower opinion that legislative power to implement treaties went by 
° 58 
subject matter.” 


This outlook on the part of the Commonwealth government was most clearly 
reflected in their actions with respect to the Conventions of the International 
Labour Organization. The Australian government acted upon the assumption 
that the “federal clause” (Article 19, paragragh 9) of the Constitution of the 
International Labour Organization was specifically applicable in the case of 
Australia. These special provisions for federal states were applicable, accord- 
ing to the IL.L.O. Charter, to any “federal state, the power of which to enter 
into conventions on labour matters is subject to limitations.” They allowed the 
government of the federal state “to treat a draft convention to which such 
limitations apply as a recommendation only.””” 


Protected by the “federal clause,” the Australian government originally 
refused to ratify any I.L.O. convention dealing with a subject not exclusively 
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assigned by the Constitution to the Commonwealth. Since, as Professor Bailey 
points out, “the Commonwealth Parliament possesses virtu-lly no direct power 
to make laws regarding industrial matter,”*’ the number of I.L.O. conventions 
ratified by Australia were very few. 

An effort was made in 1929 to increase Australian participation in the 
Organization. The Commonwealth agreed to enter into conventions dealing 
with matters that were within the legislative sphere of the states, provided that 
“the states gave an assurance not only that they had already taken the legisla- 
tive action necessary to give the effect to the convention but also that, during 
the currency of the convention they would not, without consulting the Com- 
monwealth, modify the law in any manner inconsistent with the convention.” 

The 1929 recommendation, as might be expected, brought little in the way 
of results and, as the consequences of mounting dissatisfaction with Australia’s 
role in the I.L.O., the problem was reviewed again in 1936 by the Commonwealth 
government. At the 1936 Premiers’ Conference the government submitted 
two lists of conventions. The first list covered I.L.O. conventions which either 
in whole or in substantial part were covered by existing legislation. The states 
were asked to agree to Australia’s ratification of these conventions. The 
second list dealt with conventions that were in part covered by state statutes. 
These laws required only moderate revision by the state legislatures in order 
that the Commonwealth could ratify the appropriate conventions.” Through 
this cautious approach to the problem, Australia has sought to avoid assuming 
any obligations that cannot be performed through domestic legislation. 

As a result, Australia’s record of convention ratifications has been very 
low. Professor Hendry points out that, up to the year 1954, Australia had 
ratified only twenty out of 103 conventions.“ What is disturbing to this 
writer is that, according to Bailey, twelve out of the 60 I.L.O. conventions had 
been ratified by the Commonwealth prior to 1946.°° This means that since 
1946, Australia has ratified only four out of 43 conventions. The disturbing 
feature demonstrated by these statistics is that her post-war participation in 
the Organization has not been marked by any substantial improvement. It 
appears that Stewart’s gloomy prediction of 1939 holds just as good today as 
it did then. He prognosticated that it did not “appear likely that the High 
Court will have any opportunity in the immediate future to pass upon the 
validity of Commonwealth legislation giving effect to international labour 
conventions of this character. So long as the Commonwealth government 
maintains its present attitude—that ‘from a practical point of view’ legislation 
fixing the hours of work, for example, ‘is a matter mainly for the state Parlia- 
ments’ —no opportunity will arise for challenging its authority or for determin- 
ing the extent of the Commonwealth legislative authority to implement 


international labour conventions.””” It is my opinion that the Commonwealth 
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position with respect to the implementation of I.L.O. convention and other 
international agreements has been unnecessarily timid. 


There has been only one case in Australia®* in which the High Court has 
thoroughly examined the meaning of “external affairs.” Prior to the Burgess 
case several judges, however, had made passing reference to this term in the 
course of their judgments. Mr. Justice Barton stated with respect to “external 
affairs” that “it is probable that that power includes power to legislate as to 
the observance of treaties between Great Britain and foreign nations.” 
Another judge stated that “It is difficult to say what limits if any can be 
placed on the power to legislate as to external affairs. There are none ex- 
pressed.”** The reason why the full extent of this important power was not 
examined until 1936 can no doubt be explained by the unwillingness of the 
Commonwealth government to tread on the toes of the states. The Common- 
wealth was quite content to proceed upon the hypothesis that they could only 
give effect to treaties that came exclusively within their own legislative 
competence, thereby negativing any suggestion that they were attempting to 
extend their legislative jurisdiction through giving effect to treaties dealing 
with subjects that were ordinarily within the exclusive competence of the 
states. This state of affairs was, however, interrupted in a manner, as will 
be shown, not contemplated by the Commonwealth. 


In October, 1919, Australia signed the Convention for the Regulation of 
Aerial Navigation. The following year the Commonwealth Parliament passed 
the Air Navigation Act. This legislation delegated to the Cabinet the power 
to make such regulations as were necessary to fulfill Australia’s commitments 
under the aforementioned convention. Section 4 of the Act also authorized 
the making of regulations “for the purposes of providing for the control of 
air navigation in the Commonwealth and the territories.” In theory the 
Commonwealth relied on the “external affairs” power for carrying out the 
first purpose, namely, giving effect to the Convention, and they relied on the 
“trade and commerce” power to give them authority to control air navigation. 
Professor Bailey, however, makes the interesting point that in practice the 
Commonwealth did not expect to rely strictly on either of these powers. He 
takes the position that when the Commonwealth passed the Act and regulations 
the government was still acting on the already outlined restrictive view of 
their power to implement treaties. Bailey states: 


The Act and the original regulations were passed in 1920, in anticipation of the fulfil- 
ment of an undertaking given by the Premiers of all six States to secure the passage of State 
laws “referring” to the Commonwealth Parliament the subject of civil aviation in its entirety. 
A special provision in the Constitution [section 51 (xxxvii)] gives to the Commonwealth 
the power to make laws with respect to any matters so “referred” by the States. The under- 
taking was in fact not fulfilled; but if carried out it would certainly have supported the 
second part of section 4 of the Air Navigation Act. The Act is therefore not contradictory, 
but illustrative of the restricted official view upon which, despite the breadth of Mr. 
Deakin’s contentions in 1903, the Commonwealth was at that time proceeding.*®? 


The constitutional validity of the Act and regulations was finally determined 


66The King v. Burgess, ex parte Henry, 55 C.L.R. 668. 

67(1906) 4 C.L.R. 286. 

68(1921) 29 CLLR. 338-339, per Higgens J. 

69Bailey, “Australia and the International Labour Conventions”, op. cit., pp. 302-303. 
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by the High Court in 1936."° Mr. Goya Henry was convicted of violating the 
Air Navigation Regulations by flying an airplane without a license as required 
by the regulations. There was no question but that the flight took place solely 
within the confines of a single state. The regulations, however, purported to 
apply to all aerial navigation in Australia, including flying operations carried 
on solely within one state. 


Chief Justice Latham stated that the appeal raised the question “whether 
the Commonwealth Parliament has power to legislate with respect to flying 
operations carried on within the limits of a single state.’ All five judges 
quickly rejected the Commonwealth’s argument that the federal trade and 
commerce power gave them authority to regulate aviation within a single state. 
Chief Justice Latham stated, “The Constitution gives to the Commonwealth 
Parliament power over inter-state and foreign trade and commerce and does 
not give it power over intra-state trade and commerce.”"* He concluded, “I find 
myself compelled to reject the contention that if the Commonwealth Parliament 
has power to legislate with respect to inter-state and foreign aviation, it must 
therefore also have power to regulate intra-state aviation.” ** 


The Court was then squarely faced with the issue whether the external 
affairs power bestowed on the Commonwealth the power to control matters 
normally within the legislative competence of the States. The Court held 
unanimously that the external affairs power would allow certain legislation 
implementing treaties to be held valid which, under ordinary circumstances, 
would be declared ultra vires. It took the position that the legislation before 
it came within this rule. It was therefore held that the Act and any proper 
regulations made under its terms were a valid exercise of the power bestowed on 
the Commonwealth by section 51 (xxix) . 


The majority of the Court, however, held that the regulations which had 
been made under the Act were invalid because the discrepancy between the 
provisions of the treaty and the regulations made under the implementing 
legislation was too wide. In this respect Chief Justice Latham stated: 

The examples which I have given illustrate the governing principle that the regulations, in 


order to be justified under the Air Navigation Act, must in substance be regulations for 
carrying out and giving effect to the convention. 


It is at this point that the respondent’s case breaks down. The regulations follow the 
convention—most of them being taken verbatim from the convention. These regulations 
have been drafted mainly to carry the convention into effect, but variations have been 
introduced upon the wrong assumption that the Commonwealth Parliament has full power 
to legislate with respect to air navigation.™4 


Evatt and McTiernan, JJ., in a joint judgment, came to a similar con- 
clusion, stating that: 
It is impossible to regard the Commonwealth regulations as being regulations made 


“for the purpose of carrying out and giving effect” to the convention. The present regu- 
lations constitute a scheme and carry out a purpose which is different and distinct from 


70The King v. Burgess, p. 608. 
71]bid., p. 625. 

721 bid., p. 628. 

73] bid., p. 629. 

74] bid., p. 646-7. 
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the only purpose lawfully committed to the Executive—that of carrying out a convention. 

The departures from the purposes and scheme permitted of carrying out the convention 

are so numerous that they evidence a different purpose.75 

Thus the court would have upheld the conviction of Henry if the regula- 
tions had not departed from the convention. It supported the position that the 
Commonwealth’s power over external affairs allowed the implementation of 
the Convention. Particularly interesting, however, are some of the other 
conclusions reached by the Court. It unanimously agreed on at least two 
limitations on the Commonwealth’s power to give effect to international 
agreements. 


The first limitation is that the external affairs power cannot be used to 
override express prohibitions and guarantees that are found in the Constitution. 
Chief Justice Latham said in this regard: 

The Executive government of the Commonwealth and the Parliament are alike bound 
by the Constitution and the Constitution cannot be indirectly amended by means of an 
international agreement made by the Government and subsequently adopted by the Parliament. 
Examples can ba readily given. Section 116 of the Constitution provides that the Common- 
wealth shall not make any law for establishing any religion, or for imposing any religious 
observance or for prohibiting the free exercise of any religion. Section 113 provides that all 
fermented, distilled, or other intoxicating liquids passing into any State or remaining 
therein, for use, consumption, sale or storage, shall be subject to the laws of the State as if 
such liquids had been produced in the State. If the Commonwealth Parliament were to pass 
a law in pursuance of a treaty establishing a form of religion such a law would be simply 
invalid. Similarly if the Commonwealth Parliament were in pursuance of a treaty to prohibit 
the use, consumption, sale or storage of intoxicating liquor within a State, that law would be 
simply invalid.76 


Evatt and McTiernan, JJ., expressed a similar outlook, stating that “The 
legislative power in section 51 is granted ‘subject to this Constitution’ so that 
such treaties and conventions could not be used to enable the Parliament to set 
at nought constitutional guarantees elsewhere contained, such for instance, as 
Sections 6, 28, 41, 80, 92, 99, 100, 116 or 117.”** In the similar opinion of 
Mr. Justice Starke, 


The power conferred by the Constitution upon the Commonwealth to make laws with 
respect to external affairs must be exercised with regard to the various constitutional 
limitations expressed or implied in the Constitution, which restrain generally the exercise 
of federal powers. But otherwise the power is comprehensive in terms and must be commen- 
surate with other Powers or States. It is impossible, I think, to define more accurately, at 
the present time, the precise limits of the power.7® 
The other strict limitation on the Commonwealth’s power to make and 

implement international agreements is in cases where the agreement is made 
solely for the purpose of expanding Commonwealth power. With respect to 
the present Convention, the circumstances surrounding its creation negatived any 
suggestion that the motives of the Commonwealth were anything but bona fide. 
The view of Chief Justice Latham is as follows: “The suggestion that a 
Commonwealth Government might make an international agreement in bad 
faith simply with the object of extending Federal powers cannot be applied in 
. . . 79 
this case .. . If such a case should ever arise it can then be considered.” 


75[bid., p. 695. 
76[bid., p. 642. 
TTIbid., p. 687. 
78Ibid., p. 658. 
79]bid., p. 642. 
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Evatt and McTiernan JJ. come to similar conclusions on this point: 
“No suggestion has been made that the entry into the Convention was merely 
a device to procure for the Commonwealth an additional domestic jurisdiction, 
and that could easily be refuted by referring to the setting up, under Chapter 
VIII of the Convention, of the Permanent International Commission for Air 
Navigation”.“° There seems little room to doubt that any subterraneous 
attempt, by means of the external affairs power, to extend Commonwealth 
power would be rejected by the Courts. They would merely have to examine 
the substance, rather than the form, of what was taking place. 


Canadian and Australian Courts, not to mention the Privy Council, have 
been very aware of any attempts by the central governments of their countries 
to extend their powers. It is extremely unlikely, however, that the Common- 
wealth government would be so cynical or politically foolish as to attempt this 
method of achieving extra legislative power. It would be faced, not only with 
the ferocious political opposition of the States, but also by the legal opposition 
of the High Court. Professor Bailey suggests that “in fact a Commonwealth 
law implementing a merely colourable treaty would not be a law ‘with respect 
to external affairs’ at all, but would correctly by described as a law ‘with 
respect to’ the domestic matter concerned.””’ 


A problem, however, which perplexed and divided the Court was whether 
the Commonwealth’s power to implement treaties was limited only to such 
matters which, in se, concern external affairs. Starke and Dixon JJ. come forth 
with what amount to affirmative, if somewhat ambiguous, answers to this 
question. Starke J. states, “It may be as Willoughby suggests in connection 
with the treaty-making power in the Constitution of the United States, that 
the laws will be within power only if the matter is ‘of sufficient international 
significance to make it a legitimate subject for international co-operation and 
agreement.” Mr. Justice Dixon, a well known judicial spokesman for 
States’ rights, comes to somewhat similar conclusions: 


If a treaty were made which bound the Commonwealth in reference to some matter 
indisputably international in character {italics mine], a law might be made to secure 
observance of its obligations if they were of a nature affecting the conduct of Australian 
citizens. On the other hand, it seems an extreme view that merely because the Executive 
Government undertakes with some other country that the conduct of persons in Australia 
shall be regulated in a particular way, the legislature thereby obtains a power to enact that 
regulation although it relates to a matter of internal concern which, apart from the obligation 
undertaken by the Executive, could not be considered as a matter of external affairs.5%. 

With respect to this particular convention, however, both Starke and Dixon 
find that aviation is a matter clearly international in character and one suitable 


for international agreement. 

Evatt and McTiernan JJ., however, go to the other extreme and specifically 
reject any suggestion that the Commonwealth’s power to implement treaties 
is limited to subjects which, in se, concern external relations. They maintain 
that, bcause of the increasing complexity of life and the need for ever-increasing 
international co-operation, it is wrong to assume in advance that certain matters 

80[bid., p. 685. 

81Bailey, “Australia and the International Labour Conventions”, op. cit., p. 305. 


82The King v.Burgess, p. 658. 
88]bid., p. 669. 
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are excluded from being the subject of international agreements. As an 
example they point to the provisions of the Treaty of Versailles which set up 
the I.L.O., because, as they point out, it was explicitly recognised in the Treaty 
that labour unrest is a threat to peace of the world. They maintain that “‘it 
must now be recognised that the maintenance or improvement of conditions 
of labour can (as it does) form a proper subject of international agreement”.** 
It is their conclusion that 


The fact of an international convention having been duly made about a subject brings that 
subject within the field of international relations so far as such a subject is dealt with by 
the agreement. Accordingly (to pursue the illustration) Australia is not “a federal state, the 
power of which to enter into convention on labour matters is subject to limitations.” A 
contrary view has apparently governed the practice of the Commonwealth authorities in 
relation to the ratification of the draft conventions of the International Labour Office. In 
our opinion such view is wrong.®® 

Thus in the foregoing statement the two judges go out of their way to criticize 
the Commonwealth’s extraordinary reluctance to assume the full responsibilities 
of a member of the I.L.O. For one reason or another, it has refused to accept 
the challenge of Evatt and McTiernan JJ. because, as was pointed out pre- 
viously, Australian action with respect to I.L.O. conventions continues to be 
extremely unsatisfactory. 


Chief Justice Latham, without unequivocally saying so, definitely tends 
to reject the idea that the Commonwealth’s power to legislate with respect to 
external affairs is restricted to subjects which, in se, involve external relations. 
He thinks it is impossible to lay down an absolute rule because “it is very 
difficult to say that any matter is incapable of affecting international relations 
so as properly to become the subject matter of an international agreement.”*° 
He sums up his position on this question by his remark, “It is, in my opinion, 
impossible to say a priori that any subject is necessarily such that it could never 
be properly dealt with by international agreement.””’ 

It is indeed unfortunate that the High Court has not had further oppor- 
tunities to examine the external affairs power. This is no doubt due to the 
Commonwealth’s unwillingness to precipitate any conflict with the States by 
attempting to implement treaties dealing with subjects normally within state 
jurisdiction. Of the five judges who decided the Burgess Case, only Dixon and 
McTiernan JJ. are still sitting on the High Court. It is accordingly difficult to 
determine which way the Court would now go on the question of treaty 
implementation. K. H. Bailey, writing in 1937 just after the Burgess case, 
confidently stated that “for ordinary purposes of international intercourse 
it may now be assumed that the Commonwealth of Australia has full power 
to execute in Australia, by its own legislative action, any treaty entered into 
with other countries”.** Whether this same proposition still holds true twenty- 
three years later, is with any degree of certainty, difficult if not impossible to say. 


To appreciate fully the various judicial pronouncements on treaty imple- 


84] bid., p. 681. 

88]bid., p. 681-682. 

86] bid., p. 640. 
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mentation in Canada, it is necessary to examine sections 91, 92, and 132 of the 
British North America Act.*” Until 1950 the Judicial Committee of the 
Privy Council was the final court of appeal with respect to Canadian constitu- 
tional problems. The vast majority of these problems which faced the Privy 
Council revolved around the meaning of sections 91 and 92. It is these two sec- 
tions which divide legislative power between the Federal Parliament and the 
Provincial legislatures. Section 91 bestows on Parliament the right to “make 
laws for the peace, order and good government of Canada in relation to all 
matters not coming within the classes of subjects by this Act assigned exclusively 
to the Legislatures of the Provinces”. The preamble to the section goes on to 
state “and for greater certainty, but not so as to restrict the generality of the 
foregoing terms of this Section, it is hereby declared that (notwithstanding any- 
thing in this Act) the exclusive legislative authority of the Parliament of Canada 
extends to all matters coming within the classes of subjects next hereinafter 
enumerated”. There then follows an enumeration of 29 (now 31) subjects, 
illustrative of the power bestowed on the Dominion. Section 92 lists 16 classes 
of subjects which are stated to be within the exclusive jurisdiction of the 
provinces. This list includes “13. Property and civil rights in the Provinces” 
and “16. Generally all matters of merely local or private nature in the Prov- 
ince”. There is little or no doubt that the Act was intended to provide for a 
powerful central government.” 


Unlike the Australian and the American constitutions which bestow residual 
power on the states, the preamble to section 91 of the B.N.A. Act gives residual 
power to the Dominion. The effect, however, of Privy Council decisions has 
been a continual diminution of the powers of the Dominion. In practice, 
the residual clause has provided the central government with very little legisla- 
tive competence. A brief examination of the general approach of the Privy 
Council to sections 91 and 92 is necessary in order that the decisions on the 
question of treaty implementation can be better understood and appreciated. 

The first important constitutional decision by the Privy Council concerned 
the validity of certain Dominion legislation which provided that the muni- 
cipalities had a “local option” on the question of the sale of alcoholic beverages. 
The Privy Council upheld the legislation on the ground that it was within the 
Dominion’s power “to make laws for the peace, order and good government of 
Canada.””* The Court appeared to accept the proposition that if the Dominion 
genuinely felt that its legislation was necessary “for the peace, order and good 
government of Canada”, the courts should not interfere. 

The Privy Council, however, soon “reversed its field” in a long line of 
decisions starting with the Local Prohibition Case.”* In that case the Board 
was faced with Ontario legislation regulating liquor in terms similar to those 








89(1867), 30-31 Victoria c. 3, hereinafter referred to as the B.N.A. Act. 


90Hendry, op. cit., p. 18: “Sir John A. Macdonald’s concept of the federation was that of 
provincial subordination to a central authority. Canada’s first Prime Minister, and leading 
luminary of the period, visualized a powerful central government, a powerful legislature 
and a powerful decentralized scheme of minor legislatures for local purposes.” 

Russell v. The Queen (1882) 7 App. Cas. 829. 
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contained in the above mentioned Dominion Act. The Board upheld the 
Ontario Act. Lord Watson stated, “If it were once conceded that the Parlia- 
ment of Canada has authority to make laws applicable to the whole Dominion, 
in relation to matters which in each province are substantially of local or 
private interest, upon the assumption that these matters also concern the 
peace, order and good government of the Dominion, there is hardly a subject 
enumerated in Section 92 upon which it might not legislate, to the exclusion 
of the provincial legislatures.””* The Board found that the Dominion’s power 
to legislate under the residual clause at the beginning of section 91 was sup- 
plementary to the enumerated classes of subjects in that section. The line of 
reasoning adopted in this case might still have given the Dominion ample 
legislative elbow room if the 29 classes of power had been given a liberal 
interpretation. The results, however, have been overwhelmingly in the opposite 
direction. The Dominion power over “the regulation of trade and commerce” 
has come to mean virtually nothing, whereas section 92 (13) giving the 
provinces control over “property and civil rights” has been given a very wide 
meaning. The practical effect of the Privy Council’s decisions have been to 
make 92 (13) the source of residual power in Canada. 


The general power at the beginning of section 91 is now confined, with 
one exception,” to times of great national crisis. In one case*’ the Board, in 
order to distinguish the decision in the Russell Case, was forced to conclude that, 
“Russell v. The Queen can only be supported today . . . on the assumption of 
the Board, apparently made at the time of deciding the case of Russell v. 
The Queen, that the evil intemperance at that time amounted in Canada to 
one so great and so general that at least for the period it was a menace to the 
national life of Canada so serious and pressing that the National Parliament 


was called on to intervene to protect the nation from disaster”.”* 


Since the Privy Council was willing to go to such absurd lengths to restrict 
Dominion power it is hardly surprising that, in the thirties, they found that 
Prime Minister Bennett’s “New Deal” legislation, designed to cope with the 
economic depression, could not be supported under the residual power in 
section 91. Part of this legislation consisted of the Weekly Day of Rest in 
Industrial Undertakings Act, the Minimum Wages Act and the Limitation of 
Hours of Work Act. The Dominion advanced two grounds to support the 
validity of this legislation, first that the acts were intended to deal with a great 
emergency and second, that this was legislation to put into effect conventions 
which Canada had made through the ILL.O. The Privy Council rejected both 
these arguments and declared all three acts ultra vires the Dominion.”” A 
Royal Commission, appointed in the late Thirties to study the problem of 
Dominion-Provincial relations, summed up the situation as follows: 


93] bid., pp. 360-361. 

84The Radio Communications case [1932] A.C. 304. 
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“Temporary evils of great magnitude may be grappled with by Dominion 
legislation under the general clause of Section 91, but an enduring and deep- 
rooted social malaise, which requires the mobilizing of efforts on a nation- 
wide scale to deal with it, is beyond the power of the Dominion unless it is 
comprised in the enumerated heads of Section 91.” 

During the period from 1930 to 1935 two decisions,” giving the Dominion 
the power to implement two treaties, and one decision,'”’ giving priority to 
Dominion claims in the field of taxation, raised hopes that the Privy Council 
might be ready to give a broader interpretation of the Dominion’s powers. 
These hopes, however, were soon dashed to the ground by certain decisions in 
1937.'°' The Board, reflecting its customary preoccupation with the protection 
of provincial autonomy at the expense of virtually all other considerations, 
accordingly reasserted its usual view of the limited nature of Dominion power. 

The only other section of the B.N.A. Act which concerns us is section 132. 
In it, the Dominion was given “all powers necessary or proper for performing 
the obligations of Canada or of any province thereof, as part of the British 
Empire, towards Foreign Countries, arising under Treaties between the Empire 
and such Foreign Countries.” This is the only part of the B.N.A. Act which 
touches upon the question of foreign relations. There is no grant of power 
to deal with “external affairs” as was found to be the case with the Australian 
Constitution. In practice, however, control of foreign affairs has been assumed 
by the Dominion, except that the provinces have denied that the Dominion has 
power under section 132 to implement treaties encroaching on their legislative 
sphere. Historically it seems quite clear that section 132 was not intended to 
bestow on the Dominion power to enter into treaties. As Professor Stewart 
points out: “The self-governing colonies were ordinarily included automatically 
in all British treaties, commercial and otherwise, or a treaty in relation to a 
particular colony was made by the Imperial authorities in London. It was for 
the purpose of giving the necessary legislative effect to such treaties in Canada 
that Section 132 was adopted.”*” Canada has now, of course, assumed 
complete control over her own treaty making. Should the section subsequently 
be interpreted, in the light of these changed circumstances, as bestowing on the 
Dominion the same power to implement its own treaties as it had to implement 
treaties entered into by the British Government? The answer must be sought 
through an examination and analysis of the most important judicial decisions 
dealing with this problem. 

In 1911, Britain and Japan entered into a treaty of commerce and naviga- 
tion. It included a provision that the subjects of each country living in the 
territory of the other would have opportunities equal with respect to professions 


®8Canada. Royal Commission on Dominion-Provincial Relations. Report, Ottawa, 1939, 
Bk. 1, p. 249. (The Rowell-Sirois Report). 


99In re Regulation of Radio Communication [1932] A.C. 124. In re Regulation of Aero- 
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and educational studies to those of citizens of the most favoured nation. In 
1913 the Dominion Parliament passed the Japanese Treaty Act, thereby sanc- 
tioning the Treaty and giving it the force of law. British Columbia, a few 
years later, passed an act which provided that Japanese and Chinese could not 
be employed in connection with any contract, lease, or concession on Crown 
property. The validity of the provincial statute was challenged and accord- 
ingly came before the Privy Council. 

The first case involved some Chinese labourers."** It was an action by 
lumber companies asking for a renewal of their licenses to cut lumber on Crown 
lands, despite the fact that they employed Chinese labourers. The Court held 
that, respecting the Chinese, it was a valid exercise of the Province’s power 
to manage its property. In a second case,'”’ however, the rights of Japanese 
residents of British Columbia were involved. The Court was clearly faced 
with the conflict between the British Columbia statute and the Dominion 
treaty act. The judgment of the Privy Council was handed down by Viscount 
Haldane who stated,“ As regards the question arising as to the application of 
the Treaty Act itself, they (the members of the Privy Council) entertain 
no doubt that the Provincial statute violated the principle laid down in the 
Dominion Act of 1913”.*°° 


The Court, without considering the problem whether this was an “empire 
treaty” or not, applied section 132. They merely assumed that a treaty made 
by the British Government in the name of His Majesty was an “empire treaty” 
within the meaning of section 132. Having made this assumption the Privy 
Council had little difficulty in finding that a provincial statute which normally 
would be valid under section 92 becomes ultra vires if it conflicts with Dominion 
legislation passed under section 132. 


The next important case’ arose as the result of the Dominion Government 
being challenged as to its power to give legislative effect to the Convention 
dealing with the Regulation of Aerial Navigation. The Government accord- 
ingly referred to the Supreme Court of Canada the question whether the Air 
Board Act was constitutional. The Aeronautics Convention had been signed 
in 1919, during the sittings of the Peace Conference. As far as the British 
Empire was concerned, it was signed in the same form as the Peace Treaty. 
As outlined earlier, this meant that the British Empire, eo nomine, was the 
contracting party with each of the Dominions signing on indented lines after the 
United Kingdom had signed for the British Empire. The treaty, accordingly, 
had been ratified by the King on behalf of the British Empire in 1922, and the 
Air Board Act was passed by the Dominion in order to fulfill Canada’s obliga- 
tions under the treaty. 

In its reference to the Supreme Court, the Dominion directed the following 
question to the Court: “Have the Parliament and Government of Canada 
exclusive legislative and executive authority for performing the obligations of 


108Brooks, Bidlake and Whittall y. Attorney-General of British Columbia [1923] A.C. 450. 
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Canada, or of any province thereof under the convention entitled “Convention 
relating to the Regulation of Aerial Navigation?”*’’ The Court agreed that 
the treaty was one between the Empire and foreign countries. It refused, 
however, to say that under section 132 the power of the Dominion was para- 
mount and exclusive, and the conclusion reached was that the provinces were 
not to be denied all power with respect to a particular subject just because of 
the existence of a treaty. Thus, if the Dominion had not implemented the 
Treaty, the provinces still would have had the power to control the subject as 
they ordinarily would have under section 92. In the event, however, that the 
Dominion wished to implement an Empire treaty, its legislation would take 
precedence. 


The Privy Council, though, answered the question somewhat differently.'** 
They held that the Dominion’s authority under section 132 was exclusive, 
although they thought that the subject fell partly within the power of the 
Dominion and partly within that of the provinces. Since the Board found the 
Convention to come within section 132 they did not, however, have to pursue this 
type of thinking any further. Lord Sankey dealt with the problem as follows: 


There may also be cases where the Dominion is entitled to speak for the whole, and this is 
not because of any judicial interpretation of ss. 91 and 92, but by reason of the plain terms 
of s. 132,where Canada as a whole, having undertaken an obligation, is given the power 
necessary and proper for performing that obligation. 

Their Lordships are of the opinion that it is proper to take a broader view of the matter 
rather than to rely on forced analogies or piece-meal analysis. They consider the governing 
section to be s. 132, which gives to the Parliament and Government of Canada all powers 
necessary or proper for performing the obligations towards foreign countries arising under 
treaties between the Empire and such foreign countries. As far as s. 132 is concerned, their 
Lordships are not aware of any decided case which is of assistance on the present occasion. 
It will be observed, however, from the very definite words of the section, that it is the 
Parliament and Government of Canada who are to have all powers necessary or proper for 
the performing of the obligations of Canada, or any Province thereof. It would therefore 
appear to follow that any Convention of the character under discussion necessitates Dominion 
legislation in order that it may be carried out. 


Unfortunately the Court merely assumed that the Convention was an 
“empire treaty” without directing their attention to what these words really 
meant. As one legal commentator points out, various parts of the judgment 
j lies onl bligati ivel d by Canad. 

imply that Section 132 applies only to obligations actively assumed by Canada 
by a treaty to which she is a signatory as part of the Empire.””"” 


The next decision to merit consideration is that handed down in the Radio 
case.” The treaty in question in this case was an international agreement on 


the subject of radio communications, signed by the Canadian delegates to the 
1927 International Radiotelegraph Convention. The delegates had been ap- 
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pointed by a Canadian Order-in-Council. Similarly, ratification was effected 
by an Order-in-Council and an instrument signed by Canada’s Minister of 
External Affairs. In other words, this was an intergovernmental agreement 
and not a “Heads-of-State” treaty. Then again, Canada signed in her alpha- 
betical place and not as part of the British Empire as she had done at the 
Aeronautics Convention. The subject was given domestic effect by the 
Radiotelegraph Act. 


The Dominion’s authority to deal with this subject was subsequently 
questioned and the matter referred to the courts. Here the provinces contended 
that section 132 did not give the Federal government the power to legislate 
on this subject, since Canada had signed the treaty on her own and not as 
part of the British Empire. The provincial counsels accordingly distinguished 
the Aeronautics case on the grounds that Canada, in that instance, could 
implement under section 132 because it had signed the Convention as a member 
of the British Empire. They contended that the present subject was within 
the jurisdiction of the provinces under section 92 (13): “property and civil 
rights.” 


The Dominion’s lawyers argued that the Court should follow the decision 
in the Aeronautics case. ‘They contended, first, that the change in method of 
treaty making from that employed in the Aeronautics Case did not affect the 
scope of section 132. In the alternative, they maintained that even if section 
132 was not, in this case, applicable, the Dominion, because of the national 
importance of the subject, had the power to pass the legislation under its 
authority in section 91 “to make laws for the peace, order and good government 


of Canada.” 


The Privy Council held that the Dominion was within its power in con- 
trolling radio communication in Canada. Viscount Dunedin, speaking for the 
Board, was quick to distinguish the case at bar from that concerning aeronautics. 
With respect to the latter, he stated in the course of his judgment: 


For this must at once be admitted; the leading consideration in the judgment of the 
Board was that the subject fell within the provisions of Section 132 of the British North 
America Act ..... And it is said with truth that, while as regards aviation there was a 
treaty, the convention here is not a treaty between the Empire as such and foreign countries, 
for Great Britain does not sign as representing the Colonies and Dominions. She only 
confirms the assent which had been signified by the Colonies and Dominions who were 
separately represented at the meetings which drafted the convention. But while this is so, 
the aviation case, in their Lordship’s judgment, cannot be set to one side.111 


Thus the Court chose to give section 132 and the term “Empire treaty” 
a narrow meaning instead of recognizing Canada’s changing international 
status and the corresponding need for a wider interpretation of the section. The 
Board, however, did not completely turn its back on the Dominion, but found, 
instead, that the legislation was a legitimate exercise of Parliament’s powers 
under the introductory words of section 91. Viscount Dunedin summed up 
the Board’s view as follows: 


Canada as a Dominion is one of the signatories to the convention. In a question with 
foreign powers the persons who might infringe some of the stipulations in the convention 
would not be the Dominion of Canada as a whola but would be individual persons residing 
in Canada. These persons must so to speak be kept in order by legislation and the only 


1111932] A.C. 304 at 311. 
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legislation that can deal with them all at once is Dominion legislation. This idea of Canada 
as a Dominion being bound by a convention equivalent to a treaty with foreign powers was 
quite unthought of in 1867. It is the outcome of the gradual development of the position 
of Canada vis-d-vis the mother country, Great Britain, which is found in these later 
days expressed in the Statute of Westminster. It is not, therefore, to be expected that such a 
matter should be dealt with in explicit words in either section 91 or 92. The only class of 
treaty which would bind Canada was thought of as a treaty by Great Britain, and that was 
provided for by Section 132. Being therefore not mentioned explicitly in either section 91 or 
section 92, such legislation falls within the general words at the opening of section 91 which 
assign to the Government of Canada the power to make laws “for the Peace, Order and Good 
Government of Canada, in relation to all matters not coming within the Classes of Subjects 
by this Act assigned exlusively to the Legislatures of the Provinces”. In fact, though 
agreeing that the Convention was not such a treaty as is defined in section 132, their 
Lordships think that it comes to the same thing.!!2 


Two authors *** have advanced what seem to this writer to be sound argu- 
ments against the Board’s reliance on the residuary clause of section 91. They 
argue, first, that the clause is indefinite and variable, second, that the extent of 
its application to treaty enforcement is dependent upon judicial interpretation of 
general terms, as distinguished from the relatively express terms of section 
132, and third, “to hold that legislation in aid of a treaty, by virtue of its 
residuary clause merely, may override provincial legislation under Section 92 
is to do violence to the whole philosophy of the Act.”’"* 


Undoubtedly the most important case on the question of implementation is 
the Labour Conventions case.''” The I.L.O. adopted three draft conventions 
dealing with “The Hours of Work in Industrial Undertakings”, “The Applica- 
tion of the Weekly Rest in Industrial Undertakings”, and “The Creation of 
Minimum Wage Fixing Machinery”. In the spring of 1935, the Dominion 
Parliament approved all three conventions. The Cabinet then passed Orders- 
in-Council that the conventions be approved and that the Secretary-General 
of the League of Nations be notified accordingly. The proper instruments of 
ratification were then sent to him.’*” 


Approximately a month after ratifying the conventions the Dominion 
government proceeded to carry out its convention commitments by passing 
three Acts, The Weekly Rest in Industrial Undertaking Act, The Limitation 
of Hours of Work Act and The Minimum Wages Act. It is interesting to 
note that the preambles to the Acts attempted to demonstrate that the Dominion 
was vested with the power to pass the legislation under section 132. Each one 


of the acts was preceded by these words: 

Whereas, the Dominion- of Canada is a signatory, as Part of the British Empire, to the 
Treaty of Peace made between the Allied and Associate Powers and Germany ... , and 
whereas by Article 23 of the said Treaty the signatories thereto each agreed that they would 
endeavor to secure and maintain fair and humane conditions of labour . . ., and whereas 
a Draft Convention . . . was agreed upon at a General Conference of the League of 
Nations, in accordance with the relevant articles of the said Treaty . . ., and whereas it is 
advisable to enact the necessary legislation to enable Canada to discharge the duties assumed 
under the provisions of the said Treaty and the said Convention . . . .117 


112] bid., p. 312. 

1183MacDonald, op. cit., p. 678, and R. J. Matas, “Treaty Making in Canada”, (1947) 25 Can. 
Bar Rev., p. 467. 

114MacDonald, op. cit., p. 678. 

115See footnote 97, re Weekly Rest in Industrial Undertaking Act. See also [1936] S.C.R. 461. 


116For a very detailed account of the procedure of ratification followed here, see: Stewart, 
“Canada and the International Labour Conventions”, pp. 39-42. 


117Statutes of Canada, (1935) 25-56 Geo. 5, c. 14. 
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The legislation was hotly debated in Parliament. The opposition main- 
tained that Parliament was going outside its constitutional limits in passing these 
acts. Within a few months of the enactment of the legislation, the Bennett 
Government was defeated and the opposition Liberals took power. They 
quickly referred to the Supreme Court the question “Are the Weekly Rest in 
Industrial Undertakings Act, the Minimum Wages Act and the Limitation 
of Hours of Work Act, or any of the provisions thereof, and in what particular 
or particulars or to what extent, ultra vires of the Parliament of Canada?”’** 


Counsel for the Dominion argued that, under the circumstances, the 
legislation was valid on at least one of two grounds, though they admitted 
that the matters dealt with ordinarily would be within the legislative sphere 
of the provinces under section 92 (13). They contended, first, that they were 
fulfilling an obligation under Article 405 of the Treaty of Versailles, which 
treaty was an Empire Treaty within the meaning of section 132, therefore giving 
the Dominion the power to give internal effect to their obligations. Alternat- 
ively, they argued that even if they were acting outside the terms of section 132, 
that they had power under the residuary clause in section 91 because these were 
treaties affecting Canada as a whole. 


The Supreme Court of Canada split three to three. Chief Justice Duff 
wrote the opinion of those upholding the legislation. He held that Canada 
was carrying out her obligations incurred under the Treaty of Versailles. Since 
this was an Empire treaty the Dominion had the power under section 132 to 
give effect to her obligations. He went on to argue that “as a result of the 
constitutional development of the last thirty years (and more particularly of 
the last twenty years) Canada has acquired the status of an international unit 
... enabling her to enter into, on her own behalf, international arrangements, 
and to incur obligations under such arrangements.”””” 


He then examined the decisions handed down in the Aeronautics and Radio 
cases and proceeded to step a long way out on a judicial limb by arguing that, 
“by the combined effect of the judgments in the Aeronautics case and the Radio 
case, the jurisdiction of the Dominion Parliament in relation to international 
obligations is exclusive, and moreover, as such matters are embraced within the 
authority of Parliament in relation to peace, order and good government, its 
power is plenary . . . The jurisdiction of Parliament to enforce international 
obligations under agreements which are not strictly “treaties” within Section 


132 is co-ordinate with the jurisdiction under this last named section.”””° 


Of the three judges who held the legislation to be ultra vires, two of them’ 


disposed of the case on the narrow ground that, since the consent of the prov- 
inces had not been obtained, the ratification was improper. Mr. Justice Crockett 
took a different approach and stated: 


While I agree with the learned Chief Justice that the Government of Canada must now 
be held to be the proper medium for the formal conclusion of international conventions, 
whether they affect the Dominion as a whole or any of the provinces separately, I do not 


11871936] S.C.R. 461. 
119] bid., p. 496. 

120]bid., pp. 487, 499. 
121Rinfret and Cannon JJ. 
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think that this fact can be relied on as altering in any way the provisions of the B.N.A. Act 
as regards the distribution of legislative power as between the Dominion Parliament and the 
provincial legislatures or as necessarily giving to any matter, which may be made the subject 
of legislation in Canada any other meaning or aspect than that which it bears in our 
original constitution.122 
Thus, since the subject matter dealt with in the conventions was normally 
within the legislative sphere of the provinces, he held that the Dominion 
legislation was ultra vires. 


Upon appeal to the Privy Council the arguments of the Dominion were 
systematically rejected and the legislation declared ultra vires. Lord Atkin, 
delivering the opinion of the Board, first distinguished between the formation 
and performance of the obligations in an international agreement. He stated 
that the Board would not bother considering the arguments with respect to the 
question of ratification because “their Lordships have come to the conclusion 
that the reference can be decided upon the question of legislative competence 
alone.”*** 


Lord Atkin then proceeded to reject the Dominion’s argument that the 
legislation was valid under section 132. He replied that “so far as it is sought 
to apply this section to the conventions when ratified the answer is plain. The 
obligations are not obligations of Canada as part of the British Empire, but of 
Canada, by virtue of her new status as an international person, and do not arise 
under a treaty between the British Empire and foreign. countries. This was 
clearly established by the decision in the Radio case, and their Lordships do not 
think that the proposition admits of any doubt.”’** 


The Dominion tried to argue that even if section 132 did not apply to the 
conventions, it did apply to the Treaty of Versailles which Canada signed as a 
member of the British Empire. They contended that the treaty imposed an 
obligation to perform the labour conventions. Lord Atkin, however, took 
the view that “no obligation to legislate in respect of any of the matters in 
question arose until the Canadian executive, left with an unfettered discretion, 
of their own volition acceded to the conventions, a novus actus not determined 
by the treaty. For the purpose of this legislation the obligation arose under the 
conventions alone.”’*” The Court thus turned aside any suggestion whatsoever 
that the acts were supported by section 132. 


Before turning to examine in detail the question whether section 91 supported 
the legislation, Lord Atkin discussed and distinguished the decisions in the 
Aeronautics and Radio cases. 

The Aeronautics case concerned legislation to perform obligations imposed by a treaty 
between the Empire and foreign countries. Section 132, therefore, clearly applied, and but 
for a remark at the end of the judgment, which in view of the stated ground of the decision 
was clearly obiter, the case could not be said to be an authority in the matter now under 
discussion. The judgment in the Radio case appears to present more difficulty. But when 
that case is examined it will be found that the true ground of the decision was that the 
convention in that case dealt with classes of matters which did not fall within the 
enumerated classes of subjects in s. 92, or even within the enumerated classes in s. 91.126 


12211936] S.C.R. 461 at 535. 
12371937} A.C. 326 at 349. 
1247 oc, cit. 


125]bid., p. 350. 
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The Privy Council also rejected the idea that there was any such thing as 
“treaty legislation as such.” They immediately went on to say: “The distri- 
bution is based on classes of subjects; and as a treaty deals with a particular 
class of subjects, so will the legislative power of performing it be ascertained 
. . . It follows from what has been said that no further legislative competence 
is obtained by the Dominion from its accession to international status, and the 
consequent increase in the scope of its executive functions . . . There is no 
existing constitutional ground for stretching the competence of the Dominion 
Parliament so that it becomes enlarged to keep pace with the enlarged functions 
of the Dominion executive.”"** 


The argument of the Dominion that this was legislation passed to deal 
with a grave emergency was quickly dismissed. The fact that, in 1935, Canada 
was in the midst of the worst economic depression in her history was not even 
mentioned by the Board. The fact that the majority of families in the Prov- 
ince of Saskatchewan were on government relief along with many thousands 
in other parts of the country was evidently not sufficient to constitute a 
“matter of national concern”. Lord Atkin says, “It is only necessary to call 
attention to the phrases in the various cases, ‘abnormal circumstances’, ‘excep- 
tional conditions’, ‘standards of necessity’, ‘highly exceptional’, ‘epidemic of 
pestilence’, to show how far the present case is from the conditions which may 
overide the normal distribution of powers in ss. 91 and 92.”"** Of course, if 
the people of Canada had sought to escape their economic woes by resorting to 
alcohol, on the basis of Viscount Haldane’s remarks in the Snider case’** the 
Dominion could have legislated under the general power in section 91. 


His Lordship, however, still had one more judicial observation. “It must 
not be thought that the result of this decision is that Canada is incompetent 
to legislate in performance of treaty obligations. In totality of legislative 
powers, Dominion and Provincial together, she is fully equipped. But the 
legislative powers remain distributed, and if, in the exercise of her new functions 
derived from her new international status, Canada incurs obligations, they must, 
so far as legislation be concerned, when they deal with Provincial classes of 
subjects, be dealt with by the totality of powers, in other words, by co-operation 
between the Dominion and the Provinces.”"** His Lordship ended with a 
proclamation which is still haunting Canadians: “While the ship of state now 
sails on larger ventures and into foreign waters she still retains the watertight 
compartments which are an essential part of her original structure.”*” 

The result of this line of decisions has been a serious hampering of Canada’s 
ability to assume and preform international obligations. Section 132 has been 
made a virtual dead letter. Prior to 1919, if Britain signed a treaty, the 
Dominions were usually automatically bound by it and Canada could thus 


12661937) A.C. 326 at 351. Ibid., p. 351. 
127[bid., pp. 351-2. 

128] bid., p. 353. 

129See footnote 95 supra. 

1301937] A.C. 326 at 353-354. 

131]bid., p. 354. 


427 








implement under section 132. These treaties, however, were British Empire 
treaties, not eo nomine, but only in the sense that Britain, by her signature, 
committed the whole Empire. 


It is only for the short period from 1919 to 1926 that a good argument can 
be made for the supposition that there really were treaties of the British 
Empire. In that period, when the Empire entered into an international com- 
mitment, the Dominions signed the documents, along with Britain, as parts of 
the Empire. This method, however, was abandoned in 1926 so that, from 
that time to the present, each dominion has signed in its own individual 
capacity. The Privy Council, however, refused to give section 132 a more 
flexible interpretation, despite Canada’s new independence in treaty matters. 
As a consequence, unless Canada steps back into her treaty-making past and 
adopts one of the old forms, section 132 is dead. There is no doubt, however, 
that if the Board had been willing to find that an “empire treaty” had been 
signed the Dominion would then have had absolute power to give it domestic 
effect even if it dealt with subjects normally within section 92. 


The judicial murder of section 132 now leaves Canada with the “rule that 
(apart from the ‘Empire’ treaties performable under Section 132) treaty- 
performing power follows the divisions of ordinary power.”’** This means 
that “the source of treaty-performing power in Canada now turns first upon 
the type of treaty, i.e., upon how and by whom it was brought about, etc. If it 
is of one type (Empire), the power resides in Section 132; or if of another 
(Canadian), the power resides (a) in Section 92 or (b) in Section 91, and in 
the latter case it may reside either in (i) the enumerated heads or (ii) (in case 
of emergency) in the ‘Peace, Order and Good Government’ clause.””*** 

As if the Board in the Labour Conventions case were not satisfied with 
destroying the Dominion’s power under section 132, it also seemed intent upon 
keeping its power under section 91 as limited as possible. The obliteration of 
section 132 could have been accepted more easily if the Board had then been 
willing to interpret broadly the Dominion’s authority under 91. Instead, they 
interpreted the introductory words to section 91 as narrowly as possible. One 
famous Canadian constitutional authority wrote despairingly, just after the 
Labour Conventions decision, that “the federal ‘general power’ is gone with 
the winds. It can be relied on the best when the nation is intoxicated with 
alcohol, at worst when the nation is intoxicated with war; but in times of sober 
poverty, sober financial chaos, sober unemployment, sober exploitation, it 
cannot be used, for these, though in fact national in the totality of their inci- 
dence, must not be allowed to leave their legal water-tight provincial compart- 
ments.”"** 


A variety of reasons can be, and have been, offered to explain why the Privy 
Council placed Canada in such an uncomfortable constitutional position. It 


132Vincent C. MacDonald, “The Canadian Constitution Seventy Years After,” (1937) 15 
Can. Bar Rev. 418. 


1832. o¢. cit. 


134W, P. M. Kennedy, “The British North America Act: Past and Future”, (1937) 15 Can. 
Bar Rev. 398. 
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has been suggested that the Court was influenced by its predilection for prov- 
incial rights, laissez-faire, and nineteenth century imperialism. These suggestions 
all have some merit. One writer’’’ maintains that the rapidly changing 
personnel of the Privy Council militated against the Board’s effectiveness. 
He points out that none of the members who sat in the Labour Conventions 
case sat to hear the appeal in the Radio case. This, in my opinion, is an import- 
ant observation, because it suggests that the members of the Privy Council 
tended to reach their decisions without sufficient knowledge of the Canadian 
scene and of Canadian constitutional law. 


Various writers have offered a variety of solutions to the problems created 
by the Privy Council decisions. One suggests that Canada could return to 
the position where British ministers would act for her in treaty matters, 
thereby restoring section 132 to effectiveness.'“’ Another suggests amend- 
ment of the B.N.A. Act to give the Dominion power to implement all interna- 
tional agreements whether or not they deal with subjects normally coming 
within section 92.'*’ Professor Kennedy, however, demonstrates considerably 
less timidity in his approach to the problem: 


We must seek machinery to do in Canada certain things: (i) to repeal the B.N.A. Act 
in toto; (ii) to rewrite completely the constitution; to provide reasonable and sane and workable 
constitutent machinery; (iii) to abolish all appeals to the Judicial Committee. I submit that 
every one of these things is necessary; and above all we must get rid of all the past decisions 
of the Judicial Committee, for they will hang around the necks of the judiciary if appeals 
are abolished, in that uncanny stranglehold with which stare decisis seems doomed to rob the 
law of creative vitality. 

At least one of Kennedy’s hopes has been realized because, in 1949, Canada 
abolished appeals to the Privy Council. This action, however, has not 
changed matters since the Government has not provided the Supreme Court 
of Canada with an opportunity to review the question of treaty implementa- 
tion. Such a state of affairs is perfectly understandable, considering that any 
Canadian government must derive much of its support from the provincial 
rights stronghold of Quebec. They are therefore loath to take any steps that 
would suggest an attempt to encroach upon the legislative sphere of the 
provinces. 

The fact that the Canadian Government accepts the decision in the Labour 
Conventions case was reflected in a statement by the former Canadian Foreign 
Minister, Lester B. Pearson, during the course of a debate at the United 
Nations. Speaking on the question of implementation and ratification of a 
proposed human rights convention he stated, “The delegation of this country 
abstained. from voting in the IIIrd Commission, . . . whenever questions arose 
which, under the terms of the Canadian Federal Constitution, were within 
the competence of the provincial Governments . . . However, the Canadian 
delegation, having clearly defined the constitutional problems raised for this 


135John D. Holmes, “An Australian View of the Hours of Labour Case”, (1937) 15 Can. 
Bar Rev. 506. 

136N, A. M. MacKenzie, “Canada and the Treaty Making Power”, (1937) 15 Can. Bar Rev. 
453. 

137MacDonald, “The Canadian Constitution Seventy Years After”, op. cit., p. 421. 

188Kennedy, “The British North America Act: Past and Future”, op. cit., p. 399. 
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country by the adoption of this instrument, will vote for the declaration.’ 


It is interesting to note that the representatives of federal states have 
requested that the proposed Human Rights Convention include a clause which 
allows them to ratify it even though they would not be able to promise that 
they would implement the Convention.'*® Canada, for example, would be 
unable to give effect to such a convention unless legislative action were to be 
taken by all ten provinces, a most unlikely event. She finds herself similarly 
handicapped with respect to many of the conventions adopted at international 
conferences.’ In fact, Canada’s difficulties are enhanced by the circumstance 
of having her regional units probably stronger than those of any other 
federation, thanks largely to the judicial interpretations of the B.N.A. Act by 
the Privy Council. Appeals to the Privy Council have been abolished, but the 
words of Lord Atkin are still with us: ‘While the Ship of State now sails on 
larger ventures and into foreign waters she still retains the water-tight compart- 
ments which are an essential part of her original structure.” The title of a 
popular song perhaps best summarizes the situation—“The Song is Ended 
but the Melody Lingers On”—and an unpleasant melody it is. 


139U).N. General Assembly, IIIrd Session, 1st Part, Plenary Meetings, pp. 899-900, cited in 
G. Piotrowski, ‘Canada and International Labour Conventions; Canadian Court 
Decisions as Regards Public International Law”, (1953) 83 Journal de Droit International 
871. 


140Max Sorenson, “Federal States and the International Protection of Human Rights”, (1952) 
46 American Journal of International Law 214. 


141For example, Canada cannot make effective tax agreements. As one writer points out, 
“In the broad field of social legislation the Dominion is effectively prevented from active 
international collaboration . . . If they deal with such matters as labour laws, access 
to raw materials, basic health standards, and basic educational standards, it is extremely 
unlikely that the Dominion could validly participate in them to the extent of implementing 
any international commitment.” R. J. Matas, “Treaty Making in Canada,” pp. 476-77. 
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PROBLEMS IN ALBERTA’S TOWN PLANNING LEGISLATION 


W. A. STEevENson* 


There has until recently been a very strong tendency among lawyers as 
well as laymen in Alberta to shun any formal research in the field of town 
planning law and instead simply to “ask the boy at the desk” what the zoning 
of an area is. However, the recent report by the Honourable Mr. Justice M. M. 
Porter on Edmonton’s civic affairs’ has cast considerable doubt upon the 
accuracy of this over-the-counter advice and has necessitated a re-appraisal of 
“the maze of statutes, by-laws, regulations and rulings”* that make up our 
town planning legislation. The purpose of this paper is to discuss Alberta’s 
town planning legislation, especially as it is applied or misapplied in the City 
of Edmonton. 

The principal statute which we must consider is The Town and Rural 
Planning Act, R.S.A. 1955, c. 337, as amended. It is not unfair to legislative 
counsel to say that most of the recent town planning legislation has been 
prepared and presented by the professional town planners employed by the 
province and by the cities. One unfortunate result of this tendency has been 
a spate of piecemeal amendments to the Act; in 1958 alone, there were twenty- 
three specific amendments. 


Our town planning legislation may be conveniently discussed under four 
headings: 

(1) Replotting, 

(2) The General Plan, 

(3) Zoning, 

(4) Interim Development. 
(1) Replotting. 

Most Canadian jurisdictions do not regard the plotting power as a planning 


power. However, it is so treated and so used in Alberta. It is also used here, 
and this is the more serious problem, as a means of expropriation. 


The Act simply states that a municipal Council may prepare a scheme for 
cancelling an existing subdivision, making a new one and redistributing the 
lands.’ Any replotting scheme must have the approval of landowners owning 
at least sixty percent of the assessed value of lands involved in the scheme.* 


*W. A. Stevenson, B.A., LL.B., Member of the firm of Morrow, Morrow, Reynolds and 


Stevenson. 


1In the Matter of the City Act, being c. 42, R.S.A., 1955 as amended and In the Matter 
of an Inquiry into certain matters as outlined in a Resolution received from the Council of 
the City of Edmonton under s. 728 of the said Act. 

The Report of the Honourable Mr. Justice Porter, hereinafter referred to as the Porter 
Inquiry. 

2Porter Inquiry, p. 94. 

8The Town and Rural Planning Act, s. 34. 

4]bid., s. 36. 
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In other provinces whose Town Planning Acts contain replot sections,’ 
there are at least three sections, absent from our Act, which restrict the replot 
power. These provide that 


1. Any replot scheme requires the approval of the responsible Minister. 
2. Lands owned by the Crown may not form part of a replot scheme. 
3. A replot scheme must be “necessary to facilitate development”.° 


These three safety provisions are absent from our Act with the result that the 
replot power may be abused. If the Town Planner desires to replan an area of 
the City, for example, to create a new road, and a person whose property is 
necessary to the scheme resists, the replot powers may be used to coerce that 
person into trading his property for other, perhaps less valuable property.’ 
That abuse of the replot power is not just a possibility is illustrated by the 
Porter report, where several actual cases of abuse are discussed. What Mr. 
Justice Porter described as “a flagrant example of the misuse of the replot 
powers” is the case of Mrs. Bertha Boyko. The following are the facts as 
found by the Commission: 


“Mrs. Bertha Boyko owned a parcel containing several lots contiguous to a school site 
which the school board desired to expand. They found themselves unable to negotiate a 
voluntary purchase from her at a price that they thought was appropriate. They therefore 
induced the City to undertake replot proceedings as a result of which the school board 
wound up with two lots out of Mrs. Boyko’s property and she was given two others whose 
location gave them no such value as those she had been deprived of because there was no 
contiguous occupant in like need of land to the need of the boatd. There was doubt that the 
board could have expropriated because the necessity for the lands as distinct from the 
convenience of having them, was not clear.”® 


After discussing this and other actual cases involving the misuse of the replot 
power, Mr. Justice Porter concludes by saying that the replot power, when 
misused, 
“is in effect a cruel method of expropriation which denies appropriate compensation to its 
victim. 
The “cruelty” is further indicated by the difference in the right of appeal. 
Whereas a person aggrieved by an expropriation order under Section 298 of 
The City Act** may appeal to the Board of Public Utility Commissioners, “to 
determine whether the plan of development concerned is in the public interest”, 
a person aggrieved by a replot order may appeal to the same Board only on 
the question of compensation.’ 


It is not the opinion of the writer that replotting is to be condemned in toto. 
It has a legitimate sphere of operation, for example, where there is one hundred 
percent agreement. But where the problem is to secure the operation of a proper 


5Saskatchewan and British Columbia. 
®Thus a person aggrieved by a replot order could sue in the ordinary courts for a 
declaratory judgment that a by-law was invalid as not necessary to facilitate development. 
It may be that a similar action is now available under our Act as a result of the 
amendment of the Act in 1958 by adding s. 29. 
7Porter Inquiry, pp. 68-9, (Buena Vista property), pp. 62-5 (Boulevard Heights) and 
pp. 67-8 (Ostap Lech.). 
8Porter Inquiry, p. 66. 
®Porter Inquiry, p. 66. 
10Porter Inquiry, p. 69. 
11R.S.A. 1955, c. 42. 
12The Town and Rural Planning Act, ss. 49-56. 
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general plan, the replot scheme is unsatisfactory and unnecessary as the Legisla- 
ture has already provided expropriation apparatus in Sections 76 and 77 of 
The Town and Rural Planning Act and Section 298 of The City Act. 


(2) The General Plan. 


All planning statutes which the writer has examined’® are centered around 
the concept of a “General Plan”. The concept was enunciated in our first 
Town Planning Act of 1913,'* where it was called a “scheme”—“with the 
general object of making suitable provision for traffic, proper sanitary condi- 
tions, amenity and convenience”. The General Plan, under the present Act, is 
a statement “setting out the manner in which the Council considers the devel- 
opment of the municipality should be carried out within a defined period of 
time, having regard to considerations of orderliness, economy and convenience, 
and setting out the means and steps necessary to ensure or to effect that manner 
of development”."” It may include proposals relating to use or development of 
land, allocation for specific purposes, reservation of public lands, the planning 
of development, and the nature and contents of a zoning by-law to ensure that 
private development accords therewith."* Thus the General Plan is essentially 
a scheme, but not a map, for the establishment of the goals, objectives and 
policy of planning, together with the statement of the analysis of facts and 
trends relevant thereto and the method of bringing these together. However, 
it is important to note that the statute envisages a General Plan of a more or 
less fixed character, one upon which a City can be built and legislation erected. 
It may of necessity be changed from time to time but to characterize it as an 
“evolving concept” may satisfy the planner but not the statute. The importance 
of the General Plan is that it is the ultimate aim of our present statutes, the 
existing regulations are only stop-gap measures before the creation of a General 
Plan. 

Once a General Plan is adopted the immediate effect is to prevent the 
Council from commencing any undertaking within the purview of the Plan 
but inconsistent with it."* In addition, Council is empowered to adopt schemes 
to put the proposals in the Plan into effect** and they are given the power under 
The City Act to expropriate.’” It is important to note that the General Plan, 
per se, affects only the activities of the municipality. The individual person 
will be controlled by zoning by-laws. 


Although the concept of the General Plan has been embodied in our town 
planning legislation since 1913, this writer knows of no Council in Alberta 
which has in fact prepared a general plan. The attitude in Alberta may be 


compared to that of an Oxford skeptic who has termed the General Plan an 


“unintelligible formulation of an indefinite project for an uncertain purpose”.”” 


18Alberta, Saskatchewan, British Columbia, Manitoba, Ontario, Imperial. 

14An Act relating to Town Planning, 1913, c. 18. 

15s, 63 (1). 

165, 65. 

175, 67 (2). 

18s, 63 (2). 

19Supra. 

20Thomas Sharpe, cited in Cases and Materials on the Law and Administration of Community 
Planning, ed. J. B. Milner. 1958, vol. 2, p. 301. 
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What is more, the Alberta Minister of Town Planning has never made use of 
his power to proceed in the case of default by a Council to carry out its duty 
and make a plan for that area.”* In other words, there is a deliberate refusal 
on all sides to put into practice the concept of the General Plan. The reason 
usually given for this attitude is that the absence of a General Plan leaves 
the situation more flexible. However, my submission is that the price we will 
pay for flexibility is an extremely high one. One of the most serious effects of 
planning is its effect on land values, and that effect is, of course, proportionate 
to the degree of flexibility allowed. The foregoing does not mean that a general 
plan cannot be changed. There is a procedure set out in our Act for that very 
purpose. Indeed, English town planning legislation requires every planning 
unit to revise its plan every five years. But the difference between the periodic 
revision fo a general plan and the “flexibility’ of interim development is that 
the procedure for revising the plan is designed to minimize fluctuations in 
land values by leaving the changes open to careful scrutiny by the Council and 


the public. 


(3) Zoning. 

We are still in the land of theory because, contrary to popular opinion, there 
is no zoning in Edmonton or in Calgary. The City of Edmonton’s zoning 
by-law was suspended in 1950 by Ministerial order authorizing the preparation 
of a general plan and the exercise of interim development control. 


The Act gives Council the power to pass a zoning by-law dividing the muni- 
cipality into districts and prescribing the purposes for which buildings and land 
may be used.** The by-law shall be based upon a survey of the existing uses 
and an analysis of the future needs for development of the municipality.” 


The by-law is required to state the uses permitted within the district and 
may contain regulatory provisions.” It is necessary to provide an Appeal Board 
which can reverse or modify a discretionary ruling and relieve against 


hardship.” 


When a zoning by-law is passed, a building may exist which does not 
conform with the new zoning. Such a non-conforming use may be continued, 
but if the use is discontinued or changed, any future use shall conform to the 
provisions of the by-law."’ A non-conforming building shall not be enlarged, 
added to, rebuilt or structurally altered except as required by statute or by-law 
as may be necessary to make it a conforming building, or as may be deemed 


necessary by Council or its agents for the routine maintenance of the building.” 


It would appear that a Council framing a zoning by-law must bear in mind 
several limitations to their power imposed by the courts. First, Egbert, J. in- 


21The Town and Rural Planning Act, s. 95. 
225, 84. 

235, 80 (1). 

4s, 80 (la). 

. 80 (3) (4). 

8s. 81. 

75. 82 (3). 

285. 82 (1). 


ow wb bw bo 
or 
nw 


434 








dicated in City of Calgary v. Reid” that the Council is not permitted to 
delegate its power to pass a zoning by-law." Also a by-law passed by a Council 
must be framed so as to avoid attack on grounds of uncertainty,” unreasonable- 
ness’ and discrimination.’ The last is particularly important because it would 
appear that most spot zoning, that is, a zoning by-law which refers to a single 
individual, or which is passed for the benefit of a single individual falls within 
the prohibition of discriminatory legislation. 

In the writer’s submission, the primary problems of our zoning legislation 
are as follows: 


1. The provision of an adequate system of appeals from the decision of a 
local Council. 


2. A delineation of the proper content of zoning by-laws and in particular 
a reconsideration of the power given to Council to pass a by-law requiring 
almost complete conformity. The description in our Act of the possible 
contents of a zoning by-law is probably broader than any other Act in 
Canada, especially where our by-laws can provide for “the design, 
character and appearance of buildings and of fences and structures 
other than buildings.””* 

3. Compensation. No Canadian statute provides for compensation as a 
result of changes in zoning. This lack of compensatory provisions 
suggests an absence of realization by our legislators that zoning by-laws 
which, for example, change an area’s zoning from industrial or two- 
family dwelling to parkland or agricultural, will cause severe economic 
depreciation of that area. 


(4) Interim Development. 


This is the most important practical area of town planning law at present 
because both Edmonton and Calgary are now under interim development control 
and Edmonton has been in this position since 1950.*” It is interesting to note 
that interim development was first introduced in Alberta, and that the provisions 
in the Act were the result of representations by the City of Edmonon. Section 
68 (2) says: 

“Control shall be exercised over the development within the municipality by the Council on 


the basis of the merits of each individual application for permission to develop, having 
regard to the proposed development conforming with the general plan being prepared.” 


What the Act envisages is control over “development” during the period of 
preparation of a general plan. As Professor Milner points out, looking at the 
Edmonton experiment, “The real danger of interim control is that it soon 
becomes control and loses its interim quality.” 


29(1958-59) 27 W.W.R. 193 (T.J. and App. Div.). 

30See also Simmon v. Gastonguay [1931] 2 M.P.R. 470; Re Halladay and Ottawa (1907) 
15 O.L.R. 65; and cases cited in Milner, op. cit., vol. 1, pp. 183-201. 

31Re Goldstein and City of Windsor (1928) 35 O.W.N. 9. 

32Kruse v. Johnson [1898] 2 Q.B. 91. 

33Cases cited in Milner, op. cit., vol. 1, pp. 169-183. See also Re Loiselle, 7 W.L.R. 42; 
Re Wier 7 W.L.R.; Bondi v. Scarborough, (1957) 11 D.L.R. 358. 

34The Town and Rural Planning Act, s. 80 (6) (a) (v). 

35]n this section, we will consider particularly interim development as applied in Edmonton. 

36Milner, op. cit., vol. 2, p. 374. 
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The exercise of interim control can only be authorized by the Minister. 
Before the Minister can authorize interim development, Council shall show to 
him a statement of the arrangements that have been made for the preparation 
of a general plan, after which if the Minister is satisfied that these arrangements 
are satisfactory, he may give the necessary authority.’ 


The differences between zoning and interim development may well be 
noted. Zoning by-laws may be passed by City Council without any authority 
given by the Minister; interim development control is exercisable only after a 
Ministerial order. Zoning by-laws may be passed whether a general plan is 
in preparation or not; interim development control is possible only in the 
interim between the commencement of preparation and the completion of a 
general plan. 


In considering this legislation, it is necessary first to note that there is no 
definition of development in the Act. The dictionary definition is a movement 
to a higher, from a lower, state." The Appellate Division in the Reid case” 
made it clear that there must be some physical change, and changes in use or 
density appear not to be included. 


In contrast with the Act, both the order and the Edmonton by-law*® set out 
very wide definitions of development. The by-law defines development as 
follows:** 


“The by-law then goes on to provide that “development” includes, inter alia, 
changes in density of population, any alterations in a building resulting in its 
greater use, the display of advertisements, the deposit of refuse, the removal of 
topsoil, and the more frequent or intense use of land for certain purposes.” 
“Development” is then said not to include certain matters, especially non- 
conforming uses. This definition appears to have been taken from the defini- 
tion section in the 1948 Imperial Act. 


The extreme broadness of the wording of the definition of development in 
the by-law suggests that there has not been much thought given to the effect of 
giving sweeping control over all development to Council. Treated as it is 
presently by the City of Edmonton, this by-law, like the English Town Planning 
Act, purports to expropriate the development value of all land in the City of 
Edmonton, but without the compensation machinery present in the 1947 
English legislation. This by-law is a drastic interference with property rights 
without any clear indication of legislative intent and in the face of Section 2a 
of the Act,*’ as well as the common law. My submission is that these wide 
definition sections in the by-law will be strictly construed for two reasons: 


1. These sections interfere with property rights, and 


37s5, 68-70. 

88Webster’s New International Dictionary 2nd ed., p. 713. 

39Supra., footnote 31. 

40By-law No. 1988, Interim Development By-law No. 2, “A By-law to continue Interim 
Development Control in the City of Edmonton pursuant to the provisions of The City 
of Edmonton Interim Development Order No. 2, dated June 8th, 1959”, passed September 
Ist, 1959. 

41By-law No. 1988, s. (5). 

“the carrying out of building, engineering or other operations in, on, over or under land, or 

the making of any change in the use or intensity of use of any land or building.” 
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2. Section 2a of the Town Planning Act seems clearly to restrict the powers 
granted in that Act including interim development control.** 


The second, and more important, aspect of the statute is that Council must 
exercise control of interim development and cannot delegate this function. It 
was upon the basis of this section that Egbert, J. in City of Calgary v. Reid” 
held that the Calgary interim development by-law which attempted to delegate 
the power to exercise interim development control was ultra vires. On appeal, 
he was affirmed on narrower grounds. The old City of Edmonton by-law, 
number 1335, was similar to the Calgary by-law and the writer is satisfied that 
the Edmonton by-law was also within the scope of the Reid judgment, despite 
the existence of an appeal to City Council. 


In 1959, the Act was amended to provide for two activities of Council con- 
cerning interim development control which could be delegated. S.71 (a) (2) 
reads: 

“A council may, by by-law, delegate to the Interim Development Board or the Interim 

Development Officer authority to consider and decide on its behalf any application concerned 

with matters within the scope of those parts of the general plan or policies concerning 

development that have been adopted by resolution of the council.” 
In my submission, this amendment makes no change in the present position that 
all applications for development, whatever that term means, must be made to 
Council. It is obvious that none of the general plan has been adopted and 
that at this moment there are no policies adopted by resolution of Council, if 
indeed such policies could be formulated which would not be bad for uncertainty. 


Despite these objections, the new city by-law, apparently pursuant to the 
sections in the Act cited above, does delegate interim development control to 
subordinate officials. S.7 (2) of the by-law says that the development officer 
is authorized to consider and decide, on behalf of Council, any application 
concerned with matters within the scope of those parts of the general plan that 
have been adopted by resolution of Council and in these cases he may grant, 
or grant on condition, or refuse the application. There is a right of appeal 
co Council, and thence to the Provincial Planning Advisory Board. 
If conditions are imposed by the development officer or by City Council, 
they may be embodied in an agreement which shall be deemed to be a covenant 
running with the land and the City may encumber the title accordingly.** A 
building permit is valid for six months, but may be extended to a year,” a pro- 
vision which renders the granting of a permit of small comfort to a builder 
constructing any large building. The by-law also provides that if a permit is 
modified when granted, the person seeking the permit will receive compensation 
determined by compulsory arbitration.*’ Finally, the by-law creates an architec- 
tural panel to consider and advise on any or all applications for permission to 
display any sign and to advise on architectural design and control." In its 
425. 2a states “The purpose of this Act is to provide means whereby municipalities, either 
simply or jointly, may plan for orderly and economical development without infringing on 
the rights of land owners except to the extent that is necessary, for the greater public 
interest, to obtain orderly development and use of land in the Province.” See supra., 
footnote 6. 

43By-law No. 1988, s. 10. 

44By-law No. 1988, s. 11. 


45By-law No. 1988, s. 14. 
46By-law No. 1988, s. 15. 
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terms and having regard to the statute, the board can only be advisory and 
then only to the City or the officer. Nevertheless, the present practice is to 
make the decision absolute. 


One vast improvement in the by-law is that it finally divorces the old zoning 
by-law from the interim development by-law. For the past nine years the old 
interim development by-law incorporated a 1933 zoning by-law, this notwith- 
standing the fact that both the Act and Ministerial order suspended the by-law. 
Despite this change, the writer understands that city officials are still seriously 
advising citizens as to the “zoning” of a particular area. 


(5) Conclusion. 


In any system, there must be the following decisions made and there has 
been a singular lack of discussion of these difficult problems. 

1. How much control is necessary? Are we to have only a broad frame- 
work or are we to be minutely regulated? How much conformity in use of 
land is necessary or desirable? 


2. In whom should the power be vested? Our elected representatives? A 
body of professional town planners? 


3. What safeguards are we to have? Judicial appeal? Appeal to Council? 
Ministerial approval? Appeal to professional planners (which we have now) ? 

4. What are we going to do about the problem of compensation? Any 
scheme is going to hurt somebody. It is also likely to create a substantial 
increment in value for someone. That is so on the passing of a zoning by-law, 
the introduction of a general plan or interim development. Should the profit 
or loss fall where it may? That is the general idea in this country at the present 
time, the primary concession being the permission granted to continue a non- 
conforming use. But if we think of examples of changes in zoning, for example, 
from agricultural to industrial, from industrial to service station, from business 
to park, we can see the vast problems and, the writer suggests, the harsh in- 
equities. Once the by-law is in force, or a general plan is approved, the people 
buy with notice and perhaps must be fixed with the chance of loss or gain. At 
one time our general plans provided for compensation. They do not now. The 
problem is even more acute under interim development, because not only is 
there the difficulty created by instability at the inception but also the fact that 
there is no blueprint for the future and we run a tremendous risk in acquisition 
of land. People have been and will continue to be made or broken by these 
piecemeal decisions. Our planners may say that England has a similar system. 
But England has realized exactly what it was doing. It expropriated the devel- 
opment value of land. It set up a 300,000,000 pound fund to be distributed 
among all landowners who claimed any compensation. It also imposed a 100 
percent. increment tax and thus levelled the landowners, but at least it was fair. 
There have been subsequent modifications, delaying the time for payment, but 
the important thing is that the problem was dealt with. In my submission, 
despite Section 2a of the Alberta Town and Rural Planning Act, our legislators 
have not even appreciated the problem. 
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WAIVER OF STATUTORY RIGHTS AND THE 
JUDICATURE ACT 


E. A. D. McCuaie, Q.C. ann D. C. McDonap* 


“As a general rule, any person can enter into a binding contract to waive 
the benefits conferred upon him by an act of Parliament, or, as it is said, can 
contract himself out of the Act, unless it can be shown that such an agreement 
is in the circumstances of the particular case contrary to public policy.”* The 
two branches of this rule have been otherwise stated as follows: 

(1) If the object of the statute is not one of general pclicy or if the thing which is being 
done will benefit only a particular person or class of persons, then the conditions 
prescribed by the statute are not considtred as being indispensable. 

Quilibet protest renunciare juri pro se introducto.? 


(2) Where the statute lays down a rule of public policy, it is not competent for a person 
intended to be benefited thereby to contract himself out of, or to waive the provisions. 


The application of the general rule to the interpretation of specific statutes 
in the past has left no sure guide as to when a Court will decide that there 
may be waiver or when it may decide that there may not be waiver of a statutory 
provision.” A few of the leading English cases may be noted. 


In Griffiths v. The Earl of Dudley* a County Court Judge had held that 
the deceased could not contract himself out of the provisions of the Employers’ 
Liability Act, 1880, so as to bind his widow in case of death resulting from 
injuries received in his employment, and that any agreement to that effect was 
void as being against public policy. This judgment was reversed on appeal, 
when Field, J., said:° 

“I am unable to concur in the view taken by the learned county court judge of these facts 

and of the Statute. He held that the contract was against public policy. It is at least doubtful 

whether, where a contract is said to be void as against public policy, some public policy which 
affects all society is not meant. Here the interest of the employee only would be affected. 

It is said that the intention of the legislature to protect workmen against imprudent bargains 

will be frustrated if contracts like this one are allowed to stand. I should say that workmen 

as a rule were perfectly competent to make reasonable bargains for themselves. At all 

events, I think the present one is quite consistent with public policy . . . 

“In all the cases referred to in argument, in which the legislature has intended to enact that 

a person shall not be allowed to contract himself out of an Act of Parliament, very express 

words have been used. As a general rule entire freedom of contract has been preserved; 

it has only been interfered with in order to obviate great public injustice.” 


Cave, J. said:° 


“I am of the same opinion. The main question is whether or not a workman can contract 
himself or his representatives out of the benefits of the Employers’ Liability Act. The 
plaintiff’s husband did so contract himself; it is said that the contract was against public 


*of McCuaig, McCuaig, Desrochers, Beckingham & McDonald, Edmonton, Alberta. 
1Halbury’s Laws of England, 3rd (Simonds) ed., vol. 8, p. 143. 


2"Any one may, at his pleasure, renounce the benefit of a stipulation or other right 
introduced entirely in his own favour.” Broom’s legal Maxims, 8th ed., p. 545. 


3For a discussion of cases on contracting out of the Intestate Succession Act, the Family 
Relief Act, and the Dower Act, see Morris Shumiatcher, (1938-39) 3 Alberta L. Q. 240 


4(1882) 9 Q.B.D. 357. 
SIbid., at pp. 363-364. 
8Ibid., at pp. 364-365. 
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policy. No authority has been cited in support of that proposition, and I can see no 

reason why such a contract should be against public policy. I should not hold it to be so, 

and thus interfere with freedom of contract, unless the case were clearly brought within 
the principle of the decisions as to the contracts which are against public policy.” 

An important decision of the Privy Council is Equitable Life Assurance 
Society of the United States v. Reed." The problem in this case turned on 
the meaning and effect of section 64 of the New Zealand Insurance Act of 
1908 which reads: 


“No policy shall become void by non-payment of premium so long as the premiums and 
interest in arrear are not in excess of the surrender value as declared by the company issuing 
the same in the answer of such company given to the tenth question of the seventh schedule 


hereto.” 

Section 64 is the first of a series of sections headed “Protection of Policies.” 
The other sections, which end with section 66, are concerned with the protection 
of policies from the effects of bankruptcy and securing that the proceeds of a 
policy at death shall pass to the representatives of the deceased. Their Lord- 
ships held that this was a section intended to lay down a rule of public policy, 
and that it is impossible for either an assured or an assurer to contract himself 
out of it or to waive its effect. They went on to state that in all cases where 
something not ipsa natura unlawful is prohibited by Statute the words of 
prohibition must be taken as they stand; they must not be amplified in order 
to meet a supposed evil or restricted in order to protect a natural freedom. 
In other words, the evil that was to be checked can be considered only so far 
as is necessary for the interpretation of the words, but must not be used as an 
independent determination of the scope of the remedy. Their Lordships added 
that the prohibition in s. 64 is universal, that it is directed equally against a 
special stipulation to that effect and against the common law result in mutual 
contracts falling within the section when one party fails to perform his part of 
the bargain or when the liability of one party is expressed to be conditional on 
the other party performing his part of the bargain. 

In Salford Guardians v. Dewhurst,* there are important dicta. A com- 
pulsory scheme for providing pensions for poor law officers and servants was 
established by the Poor Law Officers Superannuation Act, 1896. Obligatory 
pensions were payable by the Guardians and obligatory contributions by the 
officers and servants. The pensions were expressly made inalienable, but there 
was no express provision against contracting out. It was held by four of the 
Law Lords, with one dissenting, that upon the construction of the Act it was 
not open either to the guardians or to their officers or servants to contract 
themselves out of the statutory obligations and rights respectively imposed or 
conferred upon them by the Act. Viscount Cave, L. C. said:° 


“But there is another way of putting the questeon, and that is, can the guardians by any 
action exclude the application of this statute to any of their officers? If they can, then the 
guardians have a ready way of relieving themselves from the burden imposed by the statute. 
In that case they can either before appointing a particular officer or servant, or before con- 
senting to an increase of his remuneration, require him to agree with them that this 
particular statute shall not apply; indeed, they could make it their general practice before 
appointing any officer to make it a condition that he shall not been entitled to pension. 


711914] A.C. 587. 
811926} A.C. 619. 
°[bid., at p. 625. 
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I do not doubt that, if a board adopted that practice, they would find persons who would 
accept employment on those terms and would enter into an agreement that the Act shall not 
apply. If that is so, then it is in the option of boards of guardians to determine whether or 
not this statute shall apply, and they can (as one of the learned Lords Justices said) make 
the statute a dead letter. I cannot think that was the intention of Parliament. It rather 
appears to me that by using the imperative terms to which I have referred, Parliament has 
indicated an intention that the Act shall apply, notwithstanding any agreement to the contrary, 
to every board of guardians and to every officer or servant of such a 


Lord Shaw of Dunfermline said:*° 


“My Lords, the argument against that view, which has been presented with elaboration 
and force, is that, notwithstanding all these provisions, it is still possible te contract out of the 
whole concern. It is, in my opinion, quite impossible, in view of that statute, that guardians 
can relieve themselves of all their statutory liabiliry by appointing a class of pensionless servants, 
when Parliament in its wisdom has declared that this class of public servant shall be pension- 
able. Such an idea is, as I view it, contradictory both of the spirit and of the letter of this 
Superannuation Act. The whole scheme and scale and framework of the allowances and the 
contributions is made upon the footing that it is a comprehensive scheme, and to allow 
individual exceptions to be made at the will of the guardians would be contradictory to the 
Act as a whole, and might completely wreck the whole scheme, which must fundamentally 
rest upon some actuarial basis.” 


A contrary view was taken by Lord Sumner:”* 

“I do not think it is correct to say that the mere use of the words ‘shall be entitled’ is enough 

to import this unexpected and curious result, and I do not think that any public policy has 

been suggested that would show this particular result to be what the Legislature contemplated. 

The contrary assumption—namely, that the Legislature did not touch the right to contract 

for a waiver or abandonment of benefits that might otherwise have been claimed, is neither 

contrary to public policy nor surprising in itself.” 

An Alberta example of the problem of deciding whether or not the benefits 
of a statute may be waived is found in Marchyshyn v. Fane Auto Works Ltd.’* 
There the Alberta Appellate Division considered whether the provisions of the 
Alberta Evidence Act’* relating to the number of expert witnesses which may 
be called by a party, can be waived by a litigant. In delivering the judgment 
of the Court, McGillivray, J. A., said:** 


“If the statute in question be one of public policy it clearly cannot be waived by a 
private individual nor can the Judge and all Counsel agree to ignore a statutory prohibition 
necessary for the common welfare. On the other hand, if the statute be one regulating 
procedure and practice in the Civil Courts which does not go to jurisdiction it may be waived 
by those for whose protection and advantage the statute was intended.” 

In this article it is intended to consider the extent to which the provisions of 
section 34 (17) and (18) of the Judicature Act (Alberta) ** may be waived. 
In the Province of Alberta this is a problem which frequently confronts con- 
veyancers and overshadows in practical importance all other questions of the 
extent to which there may be waiver of statutory rights. 

During the past forty years the Legislative Assembly of Alberta has, from 
time to time, legislated to eliminate most, if not all, of the rights of recovery 
which may be exercised at common law by a mortgagee or vendor of land 
against the mortgagor or purchaser. The effect of two world wars and recur- 
ring depressions seriously affected the economy of the Province, and the 


10] bid., at p. 628. 

11]bid., at p. 633. 

1271932] 3 W.W.R. 232. 

18Then R.S.A. 1922, c. 87, s. 10; now R.S.A. 1955, c. 102, s. 11; amended 1958, c. 18, s. 2. 
14] bid., at pp. 238-239. 

I5R.S.A. 1955, c. 164. 
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people’s representatives in the Legislative Assembly felt it necessary to curtail 

these rights. The nature of the statutory provisions which preceded those now 

in force will become evident in the discussion of cases which is to follow. The 
present subsections as follows: 

(17) In an action brought upon a mortgage of land whether legal or equitable, or upon an 

agreement for the sale of land, the right of the mortgagee or vendor thereunder is 

restricted to the land to which the mortgage or agreement relates and to foreclosure of 


the mortgage or cancellation of the agreement for sale, as the case may be, and no 
action lies; 


(a) on a covenant for payment contained in any such mortgage or agreement for sale, 


(b) upon any covenant, whether express or implied, by or on the part of a person to 
whom the land comprised in the mortgage or agreement for sale has been trans- 
ferred or assigned subject to such mortgage or agreement for the payment of the 
principal money or purchase money payable under any such mortgage or agreement 
or part thereof, as the case may be, or, 


(c) for damages based upon the sale or forfeiture for taxes of land included in the 
mortgage or agreement for sale, whether or not the sale or forfeiture was due to, 
or the result of, the default of the mortgagor or purchaser of the land or of the 
transferee or assignee from the mortgagor or purchaser. 


(18) In an action brought upon a mortgage of land or upon an agreement for sale of land 
the order nisi in the case of a mortgage, or the order for specific performanct in the 
case of an agreement for sale, made in the action, shall direct that if the defendant fails 
to comply with the terms of the order, the land that is subject to the mortgage or 
agreement for sale is to be offered for sale at such time and place, in such manner, after 
such advertisement of sale, and at such price as to a Judge seems proper, and if the 
land that is subject to the mortgage or agreement for sale is not sold at the time and 
place so appointed, a Judge may either order the land to be again offered for sale or 
may make a vesting order in the case of a mertgage or an order of cancellation in the 
case of an agreement for sale, and upon the making’ of any such vesting order or 
cancellation order, every right of the mortgagee or vendor for the recovery of any 
money whatscever under and by virtue of the mortgage or agreement for sale in 
either case ceases and determines. 

It has long been established that an action brought on the personal covenant 
given by a mortgagor or a purchaser under an Agreement for Sale is “an action 
brought upon a mortgage of land... or upon an Agreement for Sale of Land” 
within the terms of the Judicature Act. The leading authority for this proposi- 
tion is MacDonald v.Clarkson,"* a decision of the Appellate Division of the 
Supreme Court of Alberta. The defendant Clarkson, being indebted to the 
plaintiff, had assigned to the plaintiff a mortgage, of which he was the mort- 
gagee, containing a covenant by the mortgagor for payment. The assignment 
contained a covenant by the defendant “that in case the said mortgagor makes 
default in payment of any sums of money as shall at any time hereafter become 
due and payable for interest and principal or otherwise, under and by virtue of 
the said mortgage, that he will pay or cause the said sum so in default to be 
paid.” Default having arisen under the mortgage, the plaintiff brought an 
action against the mortgagor and Clarkson claiming a personal judgment upon 
the mortgagor’s covenant, a personal judgment against Clarkson by virtue of 
his covenant in the assignment, and sale or foreclosure of the mortgaged 
premises. At that time the Judicature Act provided’’ that the amount judged 
to be paid in any action brought upon a mortgage of land should be realized 
in the first instance pro tanto by a sale of the land mortgaged. Upon the 
application for judgment, the Master in Chambers held that the plaintiff was 


1671923} 3 W.W.R. 690. 
17R.S.A. 1922, c. 72, s. 37 (0) (i). 








22 sa teed es 





entitled to judgment against the defendants and that the amount so ordered to 
be paid should be realized in the first instance pro tanto by a sale of the 
mortgaged land, thus precluding the enforcement of the personal judgment 
until after the sale. On appeal, the trial judge removed the stay of execution 
against the defendant Clarkson, holding that the action as against Clarkson 
was not an action upon a mortgage of land. Subsequently, the Appellate 
Division held that this was an action brought upon a mortgage of land, and 
allowed the appeal. Clarke, J. A., said:** 


“I think there can be little doubt that the substance of the action is the recovery of the 
mortgage debt, it is immaterial how or by whom paid, if paid in any way the action is at an 
end. The personal liability of the mortgagor arises from his covenant to pay contained 
in the mortgage and that of the appellant (defendant Clarkson) from his covenant to pay 
contained in the transfer, but in either case it is the mortgage debt which is to be paid. The 
plaintiff could not succeed without establishing the mortgage and the amount owing upon it. 
The covenants are the means of fastening liability for the mortgaged debt upon the coven- 
antor. Certainly an action against the mortgagor alone upon the covenant in a mortgage 
under The Land Titles Act would be an action brought upon a mortgage and if the 
covenants of the Appellant were contained in the mortgage it would be an action upon the 
mortgage. What difference does it make that the covenant is contained in another instrument? 
It is still a covenant to pay the mortgage debt.” 


It will be noted that the action against Clarkson upon his covenant was held 
to be an action brought upon a mortgage of land even though Clarkson was 
not the mortgagor. In the more usual type of case, at the time a mortgage or 
an Agreement for Sale is entered into, a personal covenant is taken from a 
stranger to the mortgage or Agreement for Sale, such as a son or father of the 
mortgagor or some other party financially responsible. If the mortgagee sues 
such person on his personal covenant, it is clear that the action is not initially 
“an action brought upon a mortgage of land.” However, MacDonald v. Clark- 
son is authority for the Courts’ regarding the person giving the covenant as a 
surety, and the Courts recognize that the “surety” can compel the joinder of 
the mortgagor as a party to the action. Once this is done, the action is trans- 
formed into “an action brought upon a mortgage of land.” Clarke, J. A., 
says: "” 

“Even were the action against the appellane alone (Clarkson), and for that reason 
could be said not to be an action upon the mortgage, the appellant being only a surety could 
compel the plaintiff to make it a mortgage action by asking that the mortgagor be joined.” 
With this background, it is now possible to examine the cases in which 

the Courts have considered the extent to which the provisions of the Judicature 
Act made be waived. In Crang v.Rutherford,”’ the mortgagor and mortgagee 
entered into a renewal agreement whereby the time for payment of the mort- 
gage monies and interest was extended and the rate of interest reduced. This 
renewal agreement contained the following clause: 


“And in further consideration of the extension hereinbefore granted, the said parties of 
the second part jointly and severally for themselves, their and each of their heirs, executors, 
administrators and assigns hereby guarantee the said party of the first part payment of the 
said interest on the dates and in the manner when the same becomes due as hereinbefore 
stipulated and agrees that the party of the first part shall have the right to recover same as 
for a debt owing withcut first applying for foreclosure and sale of the said lands; it being 
understood that this clause shall operate as a collateral guarantee by the parties of the 
second part for the payment of the said interest and that any default in payment of such 


18[1923) 3 W.W.R. 690, at p. 692. 
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shall entitle the party of the first part to personal judgment for the amount so in default, 
reserving at all times to the party of the first part the additional rights to foreclosure and 


sale.” 


The section of the Judicature Act in force in 1946 was that section already 
discussed in connection with MacDonald v. Clarkson, namely, that requiring 
that the amount adjudged to be paid in a mortgage action should be realized in 
the first instance pro tanto by a sale of the land mortgaged. 


Ford, J., held that the section of the Judicature Act was procedural and 
remedial only, and that the clause in the renewal agreement effected a waiver 
of the section. He said:** 


“Then it is argued that the clause in the renewal agreement relied upon amounts to a 
waiver of the remedial provision of the section of the Judicature Act in question; that that 
clause in the agreement amounts to a consent to the plaintiff obtaining judgment in the 
form he now asks; and, alternatively that the defendants are estopped from denying the 
plaintiff’s right to issue execution for the interest, payment of which was ‘guaranteed’, without 
sale of the land, and further alternatively that the execution of the renewal agreement is 
good ground for the Court so otherwise ordering.” 


“The provision of the Judicature Act is in my opinion a procedural and remedial one 
for the benefit of mortgagors who may waive it. Any question of public policy involved is 
not such as to prevent it being waived by the persons for whose benefit it was passed. No 
public right is in question.” 

In 1939, the Alberta Legislature amended the Judicature Act by adding 
provisions identical in effect with those now contained in section 34 (17) and 
(18) .*° 

The first case decided after the amendment was Commercial Life 

Assurance Co. of Canada v. Debenham.** In this case the Alberta Appellate 
Division considered the effect of the amendment to the Judicature Act upon 
the provisions of the Farmers’ Creditors Arrangement Act, 1934.* Under the 
latter Act, a farmer could make a proposal to a Board established under the 
Act for a composition, extension of time or scheme of arrangement with his 
creditors. Any such proposal could provide for “a compromise or an extension 
of time or a scheme of arrangement . . . in relation to a debt owing to a person 
who has acquired . . . immovable property subject to a right of redemption.” 
The Commercial Life Assurance Co. of Canada commenced an action for 
specific performance against the purchaser, Debenham, who then filed a pro- 
posal under the Farmers’ Creditors Arrangement Act. The purchaser applied 
for a stay of proceedings in the specific performance action on the ground that 
he had filed such a proposal. Counsel for the vendor company contended that 
by reason of the fact that the amendment to the Judicature Act provided that no 
action should lie on any covenant for payment contained in any agreement for 
the sale of land, there was no “debt” outstanding, that therefore Mrs. Debenham 
was not a “debtor” of the vendor company, and therefore that the provisions 
of the Farmers’ Creditors Arrangement Act, 1934, did not apply to the agree- 
ment in question. However, Ford J. A., delivering the judgment of the 
Appellate Division, held that “the fact that it is provided that no action shall 
lie on the covenant does not extinguish the debt. It merely bars the remedy 
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by way of personal judgment on the covenant.””” Therefore, the amendment 
to the Judicature Act did not prevent the purchaser from being a “debtor” of 
the vendor within the meaning of the F.C.A. Act, 1934. 


The amendment made to the Judicature Act in 1939 having been carried 
forward into the Revised Statutes of Alberta, 1942 and 1955, the Legislature 
must be taken“ to have approved of the judgment in Commercial Life Assur- 
ance Co. of Canada v.Debenham, which held that the provisions now contained 
in section 34 (17) (18) of the Judicature Act have a procedural rather than 
substantive effect. 


In Martin v. Strange and Stocks Co-operative Credit Society*' Martin was 
execution creditor of Strange and seized certain goods of the debtor. Notice 
of Objection to the seizure was filed by Stocks Co-operative Credit Society, 
which claimed that it held a chattel mortgage covering certain goods under 
seizure and that its mortgage had priority over the execution. The Credit 
Society was the vendor under an agreement for sale of land in which Strange 
was named as purchaser. The chattel mortgage was expressed to be given and 
taken as collateral security to the agreement for sale. Before the Appellate 
Division it was contended on behalf of Martin, the execution creditor, that 
the effect of the provisions of the Judicature Act was to forbid the giving effect 
in any way to the personal covenant in an agreement for sale of land and that, 
in making the claim to the goods under seizure, the Credit Society was actively 
setting up the chattel mortgage as a means of obtaining payment of the monies 
owing under the land contract, which, it was argued, was forbidden by the Act. 
The Appellate Division, in a judgment delivered by Ford J. A., had no dif- 
ficulty in disposing of this contention, and held that, whatever the effect of 
the provisions of The Judicature Act, they did not render invalid such a chattel 
mortgage given as collateral security to an agreement for sale of land. There- 
fore, so long as the vendor under an agreement for sale, or the mortgagee 
under a mortgage has not resorted to the land, the debt represented by the 
collateral security exists and in this case had priority over the execution. It is 
the obiter dicta in the judgment which are important for our purposes. Ford 
J. A. said:** 


“Counsel for the respondent (Martin) does not contend that the provisions of the 
Judicature Act are passed for the public benefit or that they express a public policy which 
does not permit of their benefits being waived. In this I agree and I think it follows that in 
the present instance it is not open to the respondent, the execution creditor, to invoke the 
provisions referred to. See Mutual Life Assurance Company v. Levitt and Marks?® and 
Crang v. Rutherford. 

“T refrain entirely from discussing or expressing any opinion upon the effect of the 
relevant provisions on the rights of a vendor in respect of any security collateral to an agree- 
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26See Fagnan v. Ure et al, (1958) S.C.R. 377, (1958) 13 D.L.R. (2d) 273, at p. 382 S.CR. 
277 D.L.R., per Cartwright J., citing Ex p. Campbell, (1870), L.R. 5, Ch 703 at p. 706, 
where Sir W. M. James L. J. said: ‘Where once certain words in an Act of Parliament 
have received a judicial construction in one of the Superior Courts, and the legislature has 
repeated them without any alteration in a subsequent statute, I conceive that the legislature 
must be taken to have used them according to the meaning which a Court of competent 
jurisdiction has given to them.” This rule, as Cartwright, J., points out, has not been 
modified by statute in Alberta. 
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ment for sale of land. Having regard to the way this highly important question is now 
raised I think it inadvisable to do more than say that, whatever is the proper view as to 
their effect, they are provisions passed for the benefit alone of the mortgagors and the 
purchasers of land.” 
The leading case is British American Oil Company Limited v. Ferguson 
& Ferguson.*° The trial judge, Egbert, J., held that two mortgagors could be 
sued personally on the personal covenants which they had given in the form of 
bonds to the mortgagee oil company. Egbert, J., held that the terms of the 
bond constituted a contracting out of the provisions of the Judicature Act and 
an implied waiver of the protection given by the Judicature Act. On appeal, the 
Appellate Division held by a majority of three to two that the trial judge’s 
decision was wrong. The majority held that, assuming there can be waiver 
of the protection of the Judicature Act, the plaintiff oil company had not 
proved that the defendants had waived that protection. 


The judgment of W. A. Macdonald, J.A., does not discuss whether there 
may be waiver of the protection of the provisions of the Judicature Act. He 
assumed that there may be such waiver, but held that the plaintiff had not 
proved that there had been waiver in fact. In the other judgment given by a 
member of the majority of the Court, Clinton J. Ford, J.A., as he then was, 
said:” 


“The trial judge held that . . . by executing the bond sued upon, the defendants contracted 
themselves out of and impliedly waived the provisions of the Act. 


“Assuming that they could do so, as I think I must in view of previous decisions of this 
Division, which appear in cases cited by the trial judge, the question becomes one of whether 
they intended to, or did so effectually. It is quite clear to me on the facts that the defendants 
did not have any such intention; but, nevertheless, if the documents signed by them on a 
true interpretation effect such, they would be bound thereby.” 

Thus Clinton J. Ford, J.A., was of opinion that, whatever the intention of 
the defendants, if the documents purported to waive the protection of the 
provisions of the Judicature Act, the defendants were bound by such waiver. 
However, he reached the same result as W. A. Macdonald, J.A., namely, that 
the plaintiffs failed in their action, by looking at the bonds and finding that 
the bonds required the mortgagee to proceed first against the land, which 
they had not done, and only then sue for any deficiency as for a debt. 

The dissenting judgment was given by Frank Ford, J.A., who agreed with 
the trial judge that the mortgagors, by executing the bond sued upon, con- 
tracted themselves out of and impliedly waived the benefit of the statutory 
provisions. However, this view was not essential to his judgment, as he held 
in any event, also in agreement with the trial judge (but contrary to the view 
of the majority of the Appellate Division) that “it is not necessary for the 
plaintiff . . . to rely upon a ‘contracting out’ or ‘implied waiver’ of these 
statutory provisions, for the reason that the transaction which culminated in 
the bond and the agreement therein referred to, is not one to which the pro- 
hibited provisions apply.”** That is, he held, contrary to the prevailing view, 
that the action brought upon the bond was not “an action upon an agreement 
for the sale of land”, so as to bring it within s. 34 (17). 
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The dictum of Ford, J.A., in Crang v. Rutherford, the reference by Clinton 
J. Ford J.A., in British American Oil v. Ferguson, to other decisions of the 
Appellate Division, and the tacit assumption of W. A. Macdonald J.A., all 
give strong support to the view that the protection given by the Judicature Act 
to mortgagees and vendors under agreements for sale may be “contracted 
out of” or “impliedly waived”. To support a contrary view it may be argued 
that the opinions of the judges in Martin v. Strange and British American Oil 
v. Ferguson were unduly influenced by the earlier decisions, which were, after 
all, based on legislation of a different character from that found since 1939 
in the present section 34 (17) and (18) of The Judicature Act. However, 
whatever the validity of these two decisions on their merits, in all probability 
they would be followed in future cases, at least in both Divisions of the 
Supreme Court of Alberta. 


How, then, may waiver of the statutory provisions be effected? Some 
guidance may be found in the two majority judgments in British American Oil 
v. Ferguson, although each of the judgments follows a different approach. 
W. A. Macdonald J.A., said:*° 


“It is argued the defendants waived their rights under this Act. Waiver is a voluntary 
and intentional relinquishment of a known existing legal right, whether conferred by contract 
or by law. To establish waiver it must be shown that the person waiving his rights had full 
knowledge of their existence and their nature. The burden of proving knowledge on the 
part of the person charged with the waiver is upon the party relying on it.” 

In that case, W. A. Macdonald, J.A., held that the evidence did not show that 
the mortgagors, when they entered into the arrangement whereby they gave a 
personal bond, had knowledge of their rights or the nature thereof. 
“On the contrary, it is a fair inference from the evidence that they had no correct 
understanding of the situation and never intended to relinquish any right which The 
Judicature Act conferred.”4 
From this it would appear that a mortgagee relying upon waiver is in the position 
of having to prove quite clearly that the covenantor, before executing a docu- 
ment in which he purports to waive his rights, fully realized the nature of the 
protection given him by the Judicature Act. In the usual case, this might be 
extremely difficult to prove unless a solicitor can testify that at the time of 
execution he fully explained to the mortgagor the nature of the protection 
given him by The Judicature Act. 

The other approach was found in the judgment of Clinton J. Ford, J.A.:*° 

“Tt is quite clear to me on the facts that the defendants did not have any such intention; 
but, nevertheless, if the documents signed by them on a true interpretation effect such 
(implied waiver), they would be bound thereby.” 

From this it appears that the Court will hold the mortgagor to have waived 
the protection of The Judicature Act if the personal covenant signed by the 
mortgagor expressly provides that the mortgagee can sue the mortgagor per- 
sonally. Perhaps the waiver provision ought expressly to refer to the protection 
given by The Judicature Act and to state that the mortgagor waives that 
protection. According to Clinton J. Ford, J.A., if such a provision is found 
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in the document, it will not be necessary for the mortgagee to prove actual 


knowledge by the mortgagor of the protection given him by The Judicature 
Act.** 


86A form of waiver provision now found in some mortgages in Alberta reads as follows: 
“And having been instructed as to the meaning of Section 34 (17) and (18) of the 
Judicature Act, Cap. 164 R.S.A. 1955, and being fully aware that under those terms the 
Mortgagee’s remedy under this mortgage is restricted to the within land, I DO HEREBY 
WAIVE THE SAID PROVISIONS OF THE JUDICATURE ACT AND AMEND- 
MENTS THERETO and confer upon the Mortgagee the right to recover from me by 
action on the covenant for payment as herein contained, the principal, interest and other 
monies from time to time due under this mortgagee AND I DO FURTHER WAIVE 
the provisions of any Acts which may be enacted and in force from time to time in 
replacement of or in addition to the provisions of the said Sec. 34 (17) and (18) of the 
Judicature Act.” 


Similarly, in some Guarantee covenants given by strangers to the mortgage, the waiver 
provision reads as follows: 


“HAVING been instructed as to the meaning of Section 34 (17) and (18) of the 
Judicature Act, being Chapter 164 of the Revised Statutes of Alberta 1955, as amended, 
and being fully aware that under and by virtue thereof the Mortgagee’s remedy under 
this mortgage is restricted to the within land, I DO HEREBY WAIVE all rights and 
benefits that I may have under and by virtue of the said provisions of the Judicature Act 
as amended and agree that the Mortgagee shall have the right to recover from me personally, 
all losses, costs, charges, damages and expenses that it may suffer, incur or be put to and 
become liable for by reason of the non-payment of the said mortgage moneys, and interest 
or any part thereof or of the non-performance of any of the terms, conditions and provisos 
in the said mortgage contained, and I FURTHER AGREE that my liability and obligation 
hereunder shall be satisfied only by the satisfaction of the covenants and conditions in the 
said mortgage contained by the Mortgagor to be performed.” 
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SHAKESPEARE AND THE LAW* 


Dr. F. M. Sacter, B.A. Dalhousie, M.A., Chicago, D.Litt., Toronto, F.R.S.C., F.R.S.L. 
Professor of English, University of Alberta 


William Shakespeare was born in a litigious age. His own father was 
concerned in “more than fifty lawsuits in the course of forty years”— 
and besides renting, buying, and mortgaging lands and houses, served as a 
member of the Municipal Council of Stratford-upon-Avon, and as a juror, 
an assessor of fines, an arbitrator, and as High Bailiff of the town. William 
Shakespeare, in turn, bought and mortgaged lands and houses, and was 
witness or party to several legal actions. He therefore had first-hand 
knowledge of the administration of law during his life-time. 

In addition, the substance of his plays concerned the state, society, and 
the family, and gave him reason to ponder upon the organization of civil 
life. Further, in Elizabethan days legal trials were more a matter of public 
interest than they are now when movies, radio, and TV offer rival amuse- 
ments. Whereas our public goes to see football, baseball, or hockey games, 
or enjoys the refined pleasure of “lady” wrestlers, the Elizabethan public 
could see not only cock-fighting and bear-baiting, but public executions in 
some frequency. As there were several hundred crimes for which a guilty 
person could be put to death, these executions took a most pleasing and 
entertaining variety of forms. A man might be simply “hanged by the neck 
until dead,” or he might be hanged, drawn through the streets behind 
horses, and cut into easily discoverable quarters. Or he might have his head 
chopped off. This spectacle gave the satisfying thrill of blood spurting 
some distance from the headless trunk. But I should think that burning at 
the stake was perhaps the most enjoyable of these executions, for we all 
love a bonfire—that is to say, a bone-fire. 


Lesser punishments were also public. A fishmonger who had sold fish 
unfit for human consumption might sit in the stocks all day with some of 
his stinking wares so attached to him that he could not breathe pure air. 
A woman scold could be strapped in a chair and repeatedly ducked in a 
pond so as to reduce the asperity of her tongue. Our ancestors showed a 
commendable desire to make the punishment fit the crime. I would not be 
taken to say that all punishments were public; some were private. An 
insane person, for example, would be bound and laid on the floor of a dark 
room. As he was possessed of the Devil, his guardians would from time to 
time beat the Devil out of him. This was a private matter, except that 
Bethlehem House, where many of these unfortunates were kept, was audible 
at some distance, and has given us the modern word Bedlam from the uproar 
that went on in it. The torture chamber was also private. There men 


*This is an address given to the 1958 Graduating Class at their Graduating Banquet, held 
at the Macdonald Hotel on the 24th day of February 1958. 
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could be stretched—that is, a man of five foot six would find himself drawn 
out to a length of six or seven feet, or even pulled apart. Or a man could 
be bound to a whirling drum of spikes which peeled him—sometimes he 
was peeled right down to the bony framework of the body—and I have no 
doubt by that time he would have resolved to commit no more crimes. On 
the whole, however, the administration of justice was a public matter, and 
one which inspired wide-spread, if not universal, interest, so that one would 
expect the “gentle Shakespeare” to have some ideas on the subject. 


First of all, then, Shakespeare did not believe in Democracy, although 
some quite distinguished modern scholars have tried to prove that he did. 
He could hardly believe in Democracy before Democracy was born. What 
might with many pass for Democracy in ancient Greece and Rome, especially 
if they teach Latin or Greek, was to him mere mob rule and corruption. 
That is the precise picture he paints of the Roman Republic in Titus 
Andronicus, Julius Caesar, and Coriolanus. 


Curiously enough, it is in the Greek-and-Trojan play, Troilus and 
Cressida, that we find Shakespeare’s most complete statement of the necessity 
of degree or of classes in society, a hierarchical system. The statement is 
made by Ulysses: 

Degree being vizarded, 
The unworthiest shows as fairly in the mask. 
The heavens themselves, the planets, and this centre 
Observe degree, priority, and place, ; 
Insisture, course, proportion, season, form, 
Office, and custom, in all line of order; 
And therefore is the glorious planet Sol 
In noble eminence enthron’d and spher’d 
Amidst the other; whose med’cinable eye 
Corrects the ill aspects of planets evil, 
And posts, like the commandment of a king, 
Sans check, to good and bad. But when the planets 
In evil mixture to disorder wander, 
What plagues and what portents, what mutiny, 
What raging of the sea, shaking of earth, 
Commotion in the winds; frights, changes, horrors 
Divert and crack, rend and deracinate 
The unity and married calm of states 
Quite from their fixture! O, when degree is shak’d, 
Which is the ladder to all high designs, 
Then enterprise is sick! How could communities, 
Degrees in schools, and brotherhoods in cities, 
Peaceful commerce from dividable shores, 
The primogenitive and due of birth, 
Prerogative of age, crowns, sceptres, laurels, 
But by degree, stand in authentic place? 
Take but degree away, untune that string, 
And hark what discord follows! Each thing meets 
In mere oppugnancy. The bounded waters 
Should lift their bosoms higher than the shores 
And make a sop of all this solid globe. 
Strength should be lord of imbecility, 
And the rude son should strike his father dead. 
Force should be right; or rather, right and wrong 
Between whose endless jar justice resides, 
Should lose their names, and so should justice too. 
Then everything includes itself in power, 
Power into will, will into appetite; 
And appetite, an universal wolf, 
So doubly seconded with will and power, 
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Must make perforce an universal prey, 
And last eat up itself. - - - - 
This chaos, when degree is suffocate, 
Follows the choking. 
Troilus and Cressida, 
I, iii, 83-126. 


These ideas, this insistence upon a necessary class system in society, are 
probably the last ideas that would ever have occurred to an actual, Grecian 
Ulysses; but they were good Tudor social philosophy. We find them again 
expressed in Henry V by the Archbishop of Canterbury: 

Therefore doth Heaven divide 


The state of man in divers functions, 
Setting endeavour in continual motion, 
To which is fixed, as an aim or butt, 
Obedience; for so work the honey bees, 
Creatures that by a rule in nature teach 
The act of order to a peopled kingdom. 
They have a king and officers of sorts, 
Where some, like magistrates, correct at home, 
Others, like merchants, venture trade abroad. 
Others, like soldiers, armed in their stings, 
Make boot upon the summer’s velvet buds, 
Which pillage they with merry march bring home 
To the tent-royal of their emperor; 
Who, busied in his majesty, surveys 
The singing masons building roofs of gold, 
The civil citizens kneading up the honey, 
The poor mechanic porters crowding in 
Their heavy burdens at his narrow gate, 
The sad-eyed justice, with his surly hum, 
Delivering o’er to executors pale 
The lazy, yawning drone. 
Henry V, I, ii, 183-204. 


It is not only in two speeches, however, that we find a picture of a 
necessarily stratified or hierarchical society in Shakespeare; the same implica- 
tions lie everywhere behind his plays, and there is never any suggestion that 
any other type of social structure is desirable. 

All classes of society are held together by the necessary chain of obedience 
leading up to the king himself, throned, like the glorious planet Sol, in 
high pre-eminence. The King is God’s sacred vice-roy upon earth. He 
derives his authority from God and from his birth, not from the people. It 
is his duty to administer the law, to which he is himself subject. But there 
is a weakness in this system, of which Shakespeare was fully aware. Suppose 
that the king is wicked—what is to be done? 


This problem you will find debated in one of the first problem plays in 
our language, Richard II. Richard is a profligate and a murderer. John 
of Gaunt, whose brother, Thomas of Woodstock, has been murdered, knows 
that the King is the murderer, but says: 


. since correction lieth in those hands 
Which made the fault that we cannot correct, 
Put we our quarrel to the will of Heaven; 
Who, when they see the hours ripe on earth, 
Will rain hot vengeance on offenders’ heads. 
Richard II, I, ii, 4-8. 
And again: 
God’s is the quarrel; for God’s substitute, 
His deputy anointed in His sight, 
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Hath caus’d his death; the which if wrongfully, 
Let Heaven revenge; for I may never lift 
An angry arm against His minister.. 

I, ii, 37-41. 


Gaunt’s son, however, who has been unjustly banished to France, gathers 
an army and returns in open rebellion. He seizes the person of the King, who 
abdicates. There are two attitudes in this play toward the central problem— 
and that problem is well posed in the words of King John in another play, 
“What earthy name to interrogatories, Can task the free breath of a sacred 
king?” [III, i, 147-8}. If the King is a villain, what can his subjects do 
about it? He is sacred, God’s vice-roy, and from God he derives his authority. 
Is he not beyond human judgment? 


This is a problem Shakespeare never solved. In this play, he leaves the 
answer open, except that he gives a very pregnant prophesy to the Bishop of 
Carlisle during the abdication scene. Carlisle begins: 


What subject can give sentence on his king? 
And who sits here that is not Richard’s subject? 
Richard II, IV, i, 121-2. 


He objects, also, that Richard is not present: 


Thieves are not judg’d but they are by to hear, 
Although apparent guilt be seen in them; 
And shall the figure of God’s majesty, 
His captain, steward, deputy elect, 
Anointed, crowned, planted many years, ; 
Be judg’d by subject and inferior breath, ; 
And he himself not present? O, forfend it, God, 
That in a Christian climate souls refin’d 
Should show so heinous, black, obscene a deed! 
I speak to subjects, and a subject speaks, 
Stirr’d up by God, thus boldly for his king. 
My Lord of Hereford here, whom you call king, 
Is a foul traitor to proud Hereford’s king; 
And if you crown him, let me prophesy: 
The blood of English shall manure the ground, 
And future ages groan for this foul act. 
Peace shall go sleep with Turks and infidels, 
And in this seat of peace tumultuous wars 
Shall kin with kin and kind with kind confound. 
Disorder, horror, fear, and mutiny 
Shall here inhabit, and this land be call’d 
The field of Golgotha and dead men’s skulls. 
O, if you raise this house against this house, 
It will the woefullest division prove 
That ever fell upon this cursed earth. 

IV, i, 123-47. 


In the succeeding plays, Shakespeare shows civil wars plaguing the kingdom, 
and he shows Henry IV, who had been Hereford, continually care-worn, 
miserable and conscience-ridden. It would seem, then, that Shakespeare 
really sympathized with John of Gaunt, and that he would have been opposed 
to the deposition of any king, however evil. 

Nevertheless, he continually insists that the King must be subject to the 
law, as in that passage from Hamlet which Mr. Baldwin used at the time 


of the abdication of Edward VIII: 


His greatness weighed, his will is not his own; 
For he himself is subject to his birth. 


Hamlet, I, iii, 17-18 
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And, so far as marriage is concerned, 


He may not, as unvalu’d persons do, 
Carve for himself, for on his choice depends 
The sanity and health of the whole state; 
And therefore must his choice be circumscrib’d 
Unto the voice and yielding of that body 
Whereof he is the head. 

I, iii, 19-24. 

Actually, in this matter, Shakespears has got himself into the dilemma 
of Dogberry and Verges, officers of the King’s watch in Much Ado About 
Nothing. When they swear in the special constables, Dogberry instructs 
them: 

This is your charge: you shall comprehend all vagrom men; you are to bid any man 
stand, in the Prince’s name. 
Much Ado about Nothing, Ill, ii, 24-5. 
The Second Watchman chooses to be difficult. “How if ’a will not stand?” 


he asks. Dogberry replies: 
Why, then, take no note of him, but let him go; and presently call the rest of the 
watch together and thank God you are rid of a knave. 
Verges adds: “If he will not stand when he is bidden, he is none of the 
Prince’s subjects.” “True,” says Dogberry, “And they are to meddle with 
none but the Prince’s subjects.” Dogberry continues his instructions: “Well, 
you are to call at all ale-houses, and bid those that are drunk get them to 
bed.” “How if they will not?” asks the Second Watchman. Dogberry is 
equal to this emergency also: “Why, then, let them alone till they are sober.” 


Shakespeare’s King, in the same way, is subject to the law; but he cannot 
be judged by subject and inferior breath. Therefore if he does not choose to 
abide by the laws, we must wait until he does choose to do so. Or, what may 
not amount to quite the same thing, we must leave him to the “will of Heaven, 


Who when they see the hours ripe on earth, Will rain hot vengeance on 
offenders’ heads.” 


Shakespeare’s conception of the family is exactly parallel to his conception 
of the state. The father is the king to whom all owe allegiance and obedience. 
But even here we run into a curious inconsistency in that Shakespeare seems 
invariably to sympathize with disobedient daughters. His loveliest heroines— 
like Juliet, Desdemona, Cordelia, Celia and Rosalind belong to this group; 
and, as if to emphasize the point, there is one obedient daughter, Ophelia, 
who ends in insanity and suicide. There is also a startling exception to the 
obedient and submissive wife—Portia of Julius Caesar. The entire world of 
Shakespeare’s time believed that a woman should “love, honor, and obey” her 
husband. Othello can say to his wife, “Get thee to bed on th’ instant,” and 
be quietly obeyed. Such an order would give a modern wife grounds for 
divorce. In a day when women acknowledged inferiority to men, Portia 
actually claims equality and partnership. She says: 


Within the bond of marriage, tell me, Brutus, 
Is it excepted I should know no secrets 

That appertain to you? Am I yourself 

But, as it were, in sort or limitation 

To keep with you at meals, comfort your bed, 
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And talk with you sometimes? Dwell I but in the suburbs 
Of your good pleasure? If it be no more, 
Portia is Brutus’ harlot, not his wife. 


This is an amazing fore-shadowing of modern marriage partnership. 


There are two plays of Shakespeare which turn on the question of divorce: 
Henry VIII and The Winter’s Tale. Ordinarily it is said that trial scenes 
are scenes which every dramatist wants to write and which no dramatist can 
write successfully. The trial scenes in these plays, however, are highly dramatic 
—I will not say that they are precisely correct in legal procedure. But there 
is one legal case concerning the family which has astonished me. It occurs 
in King John. In the first scene of the play, the younger son of Sir Robert 
Faulconbridge claims the estate of his deceased father on the ground that his 
elder brother is illegitimate. Moreover, the father has left his lands by will 
to the younger son, on the same ground. The younger son claims that if his 
elder brother was true begot, he was born “full fourteen weeks” before he 
should have been, since the father had been out of the country. The alleged 
father of the elder son is Richard Coeur de Lion, deceased brother of the 
King. The decision given by King John is that neither the father’s will, nor 
the apparent impossibility of the elder son’s being true begot can dispossess 
that elder son. He says: 


Sirrah, your brother is legitimate. 

Your father’s wife did after wedlock bear him. 
aon at Tell me, how if my brother, 

Who, as you say, tock pains to get this son, 
Had of your father claim’d this son for his? 

In sooth, good friend, your father might have kept 
This calf bred from his cow from all the world; 
In sooth he might; then, if he were my brother’s, 
My brother might not claim him, nor your father, 
Being none of his, refuse him. This concludes: 
My mother’s son did get your father’s heir; 

Your father’s heir must have your father’s land. 


King John, I, i, 116129. 

This seems a strange verdict, but Dean Bowker has assured me that it is 
correct. There are several reasons: primogeniture carries with it such great 
privileges that a court would be reluctant, except on the strongest possible 
grounds, to deprive a man of these privileges. The second reason is the 
difficulty of disproving the husband’s own access to his wife. And, actually, 
I believe Charlie Chaplin brought in the evidence of blood tests to prove that 
two children of his divorced wife were not his children; but the Court never- 
theless declared him responsible for their upbringing. However, seeing that 
Faulconbridge senior was out of the country at the time when his elder son 
was presumably begotten, and that, after this point in the play, the Bastard 
is universally assumed to be the son of Coeur de Lion, I have not been happy 
with the King’s verdict. It really makes no difference, for the Bastard resigns 
his lands to his younger half-brother, and enters the service of King John, 
his uncle; but the verdict still bothers me. But when such eminent authorities 
as G. W. Keeton, Sir Dunbar Plunket Barton, Lord Campbell, and Dean 
Wilbur F. Bowker say that the decision is correct, I can only comfort myself 
with the common man’s opinion that the law and lawyers are crazy. 
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Perhaps I should not say that they are crazy, but that they are fond of a 
type of reasoning which sane people cannot follow. Let me exemplify. The 
Gravediggers in Hamlet learnedly discuss the suicide of Ophelia and whether 
she should be buried in holy ground. Let me read the scene: 


1 Clown: Is she to be buried in Christian burial that wilfully seeks her own salvation? 

2 Clown: I tell thee she is, and therefore make her grave straight. The crowner hath 
sat on her, and finds it Christian burial. 

1 Clown: How can that be, unless she drown’d herself in her own defence? 

2 Clown: Why, ’tis found so. 

1 Clown: It must be “se offendendo,” it cannot be else. For here lies the point: if I 
drown myself wittingly, it argues an act, and an act hath three branches; 
it is to act, to do, and to perform; argal, she drown’d herself wittingly. 

2 Clown: Nay, but hear you, goodman delver— 

1 Clown: Give me leave. Here lies the water; good. Here stands the man; good. 
If the man go to this water and drown himself, it is, will he, nill he, he 
goes—mark you that? But if the water come to him and drown him, he 


drowns not himself; argal, he that is not guilty of his own death shortens 
not his own life. 


2 Clown: But is this the law? 
1 Clown: Ay, marry, is’t, crowner’s quest law. 


2 Clown: Will you ha’ the truth on’t? If this had not been a gentlewoman, she should 
have been buried out of Christian burial. 


1 Clown: Why, there thou say’st; and the more pity that great folk should have 
countenance in this world to drown or hang themselves, more than their 
even Christian. 

Hamlet, V, i, 1-33. 


Now, except for the Communistic remarks at the end to the effect that great 
folk have privileges denied to the poor, anyone would say that we have in this 
passage nothing but insane reasoning. But the fact is that Shakespeare gives 
the first gravedigger an exact parallel to the reasoning of a lawyer and judge 
in a famous sixteenth century case which resulted from the suicide of Sir 
James Hales who had walked into a river. Walsh, one of the counsel, said: 


The Act [of self-destruction] consists of three Parts. The first is the Imagination, 
which is a Reflection or Meditation of the Mind, whether or not is convenient for him 
to destroy himself, and what Way it can be done. The second is the Resolution, 
which is a Determination of the Mind to destroy himself, and to do it in this or that 
particular Way. The third is the Perfection, which is the Execution of what the 
Mind has resolved to do. And this Perfection consists of two Parts, viz., the Beginning 
and the End. The Beginning is the doing of the Act which causes the Death, and the 
End is the Death, which is only a Sequel to the Act. 

75 ERP. 387 at p. 397. 


In summing up, the Judge declared: 


Sir James Hales was dead, and how came he to his Death? It may be answered, by 
drowning; and who drowned him? Sir James Hales. And when did he drown him? 
In his Lifetime. So that Sir James Hales being alive caused Sir James to die; the 
act of the Living was the Death of the dead Man. And for this Offence it is 
reasonable to punish the living Man who committed the Offence, not the dead Man. 


Ibid., p. 401. 
No doubt this sort of thing is meat and drink to students of the Law; but 
I must confess it gives me a warm sympathy with Dick the Butcher, one of 
Jack Cade’s supporters in the Peasants’ Revolt of 2 Henry VI. Dick says 
to Cade, “The first thing we do, let’s kill all the lawyers.” 
Jack Cade’s answer is memorable also: 


“Nay, that I mean to do. Is not this a lamentable thing, that of the skin of an 
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innocent sheep should be made parchment? that parchment, being scribbled o’er, should 
undo a man? Some say the bee stings; but I say, "Tis the bee’s wax; for I did not seal 
once to a thing, and I was never mine own man since.” 


2 Henry VI, IV, ii, 83-90. 


Lest you should say that I am painting a portrait of the Elizabethan lawyer 
and, by insinuation, of the modern one, from the sole testimony of stupid and 
ignorant characters, let me read a comment from the Philosopher-Prince of 
Denmark, as he holds a skull in his hand, just tossed up by the gravedigger: 


Why might not that be the skull of a lawyer? Where be his quiddits now, his 
quillets, his cases, his tenures, and his tricks? Why does he suffer this rude knave 
now to knock him about the sconce with a dirty shovel, and will not tell him of his action 
of battery? Hum! This fellow might be in’s time a great buyer of land, with his 
statutes, his recognizances, his fines, his double vouchers, his recoveries. Is this the 
fine of his fines, and the recovery of his recoveries, to have his fine pate full of fine 
dirt? Will his vouchers vouch him no more of his purchases, and double ones too, 
than the length and breadth of a pair of indentures? The very conveyances of his lands 
will hardly lie in this box, and must the inheritor himself have no more, ha? 


Hamlet, V, i, 106-21. 


I might stop and comment upon Mr. Justice Shallow, and other such cari- 
catures as uphold the dignity of law and justice in Shakespeare’s plays; but 
I am afraid you will already consider me a death’s head at this banquet. I 
shall therefore present for your emulation Shakespeare’s portrait of a very 
eminent jurist, Sir William Gascoigne. The tradition is that Prince Hal 
struck him as he sat on the bench, and that Sir William promptly committed 
the Prince to prison. Prince Hal has now become King Henry V, and he 
says to the eminent Justice: 


May this be wash’d in Lethe, and forgotten? 
You are, I think, assur’d I love you not. 
Gascoigne replies: 

I am assur’d, if I be measur’d rightly, 

Your Majesty hath no just cause to hate me. 
Henry: No? 

How might a prince of my great hopes forget 

So great indignities you laid upon me? 

What! rate, rebuke, and roughly send to prison 

The immediate heir of England? Was this easy? 
Justice: I then did use the person of your father; 

The image of his power lay then in me; 

And, in th’ administration of his law, 

Whiles I was busy for the commonwealth, 

Your Highness pleased to forget my place, 

The majesty and power of law and justice, 

The image of the King whom I presented, 

And struck me in my very seat of judgment; 

Whereon, as an offender to your father, 

I gave bold way to my authority 

And did commit you. If the deed were ill, 

Be you contented, wearing now the garland, 

To have a son set your decrees at nought, 

To pluck down justice from your awful bench, 

To trip the course of law and blunt the sword 

That guards the peace and safety of your person, 

Nay, more, to spurn at your most royal image 

And mock your workings in a second body. 

Question your royal thoughts, make the case yours: 

Be now a father and propose a son, 

Hear your own dignity so much profan’d, 

See your most dreadful laws so loosely slighted, 

Behold yourself so by a son disdained; 
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And then imagine me taking your part 
And in your power soft silencing your son. 
After this cold considerance, sentence me; 
And, as you are a king, speak in your state 
What I have done that misbecame my place, 
My person, or my liege’s sovereignty. 
2 Henry IV, V, ii, 64-101. 


After this bold and noble speech, everyone in the audience must be happy 
when the new King commits again to the hands of the Chief Justice “the 
balance and [unstained] sword.” 


I cannot leave behind Shakespeare’s lawyers without a glance at a lady 
advocate, Portia in the Merchant of Venice. Portia calls herself ‘tan unlesson’d 
girl,” and we know that women received very slender schooling in Shakespeare’s 
time. Portia spends one evening with her Uncle who is learned in the law, 
and the next day does a masterful job in court. I mention these facts only 
to indicate how much training a successful lawyer really needs. 


The great message of Portia as pleader is that “earthly power doth then 
show likest God’s When mercy seasons justice” [IV, i, 196-7]. But it is not 
really Portia who says so. Actually, the speech is not in character with 
Portia; it is not the kind of thing Portia, as we see her throughout the play, 
would say. It is Shakespeare who makes this statement. It is a statement 
which he makes over and over in various connections throughout his work; 
and it appears in the very last play from his pen. In The Tempest Prospero 
has been shamefully wronged by his kinsman and others. At the end of the 
action he has all his ancient enemies in his power, and he says: 

Though with their high wrongs I am struck to th’ quick, 

Yet with my nobler reason ’gainst my fury 

Do I take part. The rarer action is 

In virtue than in vengeance. They being penitent, 

The sole drift of my purpose doth extend 

Not a frown further. 

The Tempest, V, i, 25-30. 

But there is one play which I should like to see studied by every person who 
administers justice—and that is Measure for Measure. The whole purport of 
this play, the message it communicates, is simply Portia’s principle that 
“Earthly power doth then show likest God’s When mercy seasons justice.” 

The one word which his contemporaries always applied to Shakespeare 
was “gentle.” It does not mean meek and mild; it means that he had the 
qualities of a gentleman. He lived in a brutal age, an age when officers of 
the courts could properly be named Snare and Fang. His plays were popular 
with students at the Inns of Court, and he had friends who lived there. He 
understood the age in which he lived; and he reflected upon the life he saw 
around him as he walked his gentle way among men. The upshot of what 
he has to say about the law of the land may be found in the words of Isabella 
to the wicked judge of Measure for Measure: 


No ceremony that to great ones longs, 

Not the king’s crown, nor the deputed sword, 
The marshall’s truncheon, nor the judge’s robe, 
Become them with one half so good a grace 

As mercy does. : 


Measure for Measure, Il, ii, 59-63. 
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When I have read of the debates in the British Parliament concerning 
the abolition of the death penalty, I have felt that perhaps Shakespeare has 
had a part in the great humanizing of the English-speaking world that has 
taken place since his time. Notwithstanding this improvement, when one 
remembers the sadistic tendencies always present in the House of Lords, and 
among our best people generally, one may feel that he has a message for our 
time, as well as for his own. 
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AN ADDRESS BY THE HONOURABLE MR. JUSTICE I. C. RAND 
TO THE ALBERTA SECTION OF THE 
CANADIAN BAR ASSOCIATION* 


This brings me to a few ideas I would like to express to you. I know 
you will acquit me of pretentiousness; but I think their matter is something 
that should be stressed. They are some of the conclusions I have drawn from 
my experience, and I feel somewhat at liberty to express them here in this 
province where I was introduced to our profession, to which I look back 
with a tinge of disappointment that I was unable to live out the years within 
its life, and where vigour and openness of mind which I know to be possessed 
by Albertans will not be closed against them. 


That small local bar in Medicine Hat suggested what I then did and do 
now regard as desirable qualities of a barrister—an intellectual cultivation 
of broad dimensions, an intense interest in and a lively curiosity about politics, 
literature, science, the arts and the field of knowledge generally. Let me for 
a few moments elaborate that conception. 


This hall now represents, seated before me, the beauty and, if I may so 
call them, the “legality” of Alberta. I should be silenced with awe as this 
scene bears down upon me were I not under a bounden duty, imposed upon 
me by your most generous selves, to speak, with what effect and agreeable- 
ness the Fates only can foresee. These ladies before me share the distinctions, 
whatever they may be, of a professional class of high order. Lawyers are 
professionals in the art of social adjustments by law; law cannot reach all 
human relations but most of the serious conflicts come within its range. Its 
importance, expanding as social bodies increase in population and their lives 
become more complex, is seen when we realize how self-conscious the world 
has become today, how the entire human family is in ferment, how Western 
ideas of self-government have become implanted in the minds of those who 
have never known it, and how thunderous are the tones being trumpeted 
everywhere demanding peace, equality, order and security. 


Lawyers in Canada are the heirs of a great tradition formed and modelled 
over centuries by men of intellectual stature and insight. As our social 
attitudes and assumptions change—and many of them have gone through a 
process of transformation, some beyond recognition—it is becoming more 
and more evident that in the matrix of social fact the rules for the reconciliation 
of impacts and clashes between man and man must be formulated. In the 
transformation from a relatively static to a dynamic principle animating a 
society in turbulence and revolutionary thinking, the relativity of science finds 
its reflection in the resulting social relations and the laws pertinent to them. 
Absolutes which for centuries have been accepted unquestioningly are today 


*This address was delivered at the Palliser Hotel, Calgary Alberta, January 28, 1959. 
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disintegrating. The new basic assumptions have not yet clearly been formulat- 
ed and we ate in that state of transition in which conscious planning for the 
next era of humanity’s life has not only become a necessity but is demanding 
the exercise of human resources which will tax the utmost powers of man’s 
intellect to supply. 


The natural wealth of this land and the capacities of its people mark 
it out to play a role of world significance. It is looked upon now as 
exemplifying some of the admired characteristics of democracy: sobriety in 
action and opinion, integrity in undertakings, strength and endurance, fair- 
ness and objectivity; these, I think, have been credited to us by world observers. 


With such a people and such prospects of world influence, the magnitude 
of the task that faces Canadian lawyers is seen in dim outline. Its demands 
extend to deep understanding of the dominant determinants of social action 
of today, and, so far as we can foresee them, the ultimate recognitions of 
tomorrow; these can be reached and given expression only by unreserved effort. 


The supreme accomplishment in the life of a lawyer is the production of 
a mind that can orient itself to any set of assumptions and work its way to 
their social consequences. He must be able to appreciate every element in a 
situation, to be an empiricist whose judgments are the product of attributing 
value to the significant factors in it. This calls for more scholarship, more 
realistic understanding of social facts in widening perspectives and broadening 
backgrounds, deeper appreciation of new attitudes, assumptions, needs and 
demands of Man that will emerge from these tremendous changes. 


To balance the individual interest against the community interest is a 
vital part of the intensifying problem: to preserve, liberate and give scope 
for the expansion of new human energies, and at the same time consolidate 
the social unity. I have in mind chiefly the equipment of those lawyers who, 
in the future, will become the magistrates of the land and whose burden it 
will be to weave the fabric of our jurisprudence. 


In the field of law we are the makers of our own destiny; we have none 
but ourselves to look to for our solutions. We must agree that at the moment 
we are not entitled to claim equality with the scholarship in jurisprudence of 
Europe or the United States nor have we as yet reached their dimensions in 
imaginative and original thinking. The progress in this function in the 
United States shows a massive accomplishment, and we must set out to 
emulate as never before that achievement. We must, on a wider scale, do 
our own thinking-out of new problems and express it in our own idiom. The 
tendency of the past has been first to put ourselves the question: “what are 
the authorities for which we looked largely to England?” That was followed 
by exposition in terms of the thinking of others. I would reverse the method; 
the first step should be to attack the problem directly and by thorough 
analysis to expose the operating elements; with the application of legal rules, 
principles, and other traditional means, we should move to conclusions; then 
let the call for authorities be made. This is said to have been exemplified— 
whether truly so or not, I cannot say, but that does not weaken its illustrative 
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force—on the U.S. Supreme Court by Chief Justice Marshall in reaching a 
solution in the manner suggested and in then calling upon Justice Storey, a 
most learned jurist, to furnish the precedents. It is a mode of functioning 
not only for judges but for counsel as well. A weakness in the higher appeal 
courts today is not infrequently the inadequacy in what is presented them; 
in too many arguments there is not being displayed that command of the 
relevant considerations which leads directly to the ultimate issues. 

In economic and scientific achievements, the establishment of standards 
in them, and in the technique and efficiency required, we seem to be well up 
with the leaders and our course so far is not unsatisfactory. In our professional 
field of law we must call upon our pride to stimulate us to a new conception 
of responsibility and to new resolution, and to look upon the goal set as one 
which, as an essential of our national role, must be attained. 

Minds cultivated in the humanities and the other fields of knowledge, 
minds flexible, mobile, adaptable, resourceful, well endowed with the in- 
struments of intellectual action and saturated with our guiding traditions, 
these are the accomplishments to be sought. The insistent elements today are 
creativity in new circumstances, clarity and depth of insights into the past 
and the evolving community life, tested judgment in giving significance and 
weight to the various factors. 

This portrays no easy task for any group of men. I remember many 
years ago listening to Sir John Simon in Ottawa speaking to the Convention 
of the Canadian Bar Association on the art of advocacy. For success in that 
role he laid down three rules to be observed: the first was unremitting toil, 
the second was unremitting toil and the third was unremitting toil. There is 
nothing in that to cause alarm. There is vast compensation in that toil, one 
of the finest of all intellectual adventures. In this glittering brilliance of 
the products of materialism which surround us here in Calgary tonight, in 
this dazzling display of what western civilization has succeeded in fabricating, 
let us remember our courts and locally your auditorium. What do they 
symbolize? Surely nothing less than permanent values, law and art, twin 
necessities at all times but never so much as today. Petroleum will in time 
burn out to its last flicker: soon we shall probably be piping heat and energy 
from the sun; are we, for that reason, to become sun worshippers? Why 
should we not rather give equivalent homage to the intellectual power that 
broke through the darkness of ignorance and enabled that mastery to be 
attained? The demand on western life today, the demand of enlightened 
peoples, is the mastery of life through understanding. To no group of 
professionals is that aim more appropriate and its pursuit of higher importance 
than to the leaders and fellows of the bar of this country. 

Again let me thank you for the pleasure and the privilege of being here 
this evening. It is a stimulating association which Mrs. Rand and I, if spared, 
will long remember. The word “great” can fairly be applied to this province, 
but in the last analysis greatness, rightly understood, is an attribute of men 
and women and not of things. This is also a great country, Canada, and we 
cannot afford in any area of its national life to let it down. 
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Although, with my friends Stewart Blanchard and Gilbert Blackstock, 
I must, of course, maintain that ours was the golden era, I can admit that you, 
the new generations, are threatening that eminence; in fact with the help of 
all these embodiments of charm and vivacity who have done me the honour 
of listening to these remarks, we should be disappointed if this period does 
not surpass it, and so we are happily prepared in confidence to leave the field 
to you and your successors. 
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THE NATURE OF THE OIL AND GAS LEASE—A STATUTORY 
DEFINITION—HAYES v. MAYHOOD [1959] S.CR. 568, 
18 D.LR. (2d) 497 (S.C.C,) 


Anprew R. THompson, LLB., LLM., Associate Professor, Faculty of Law, University of Alberta, 
Co-Author (with David E. Lewis), Canadian Oil and Gas, 1957. Butterworth. 


The oil industry and practitioners welcomed the 1957 decision of the 
Supreme Court of Canada in Berkheiser v. Berkheiser’ for its clear statement 
of the nature of the interest conferred by the “unless”’ type of oil and gas 
lease as a profit a prendre. The decision seemed to arrest the speculations 
on the subject which had become a trademark of oil and gas cases.’ It offered 
a starting point for the formulation of principles which would render more 
probable the correct forecast of solutions to oil and gas problems. Now, two 
years later, a decision of the Supreme Court of Canada requires a reappraisal 
so far as Alberta oil and gass leases are concerned. In Hayes v. Mayhood* 
the Court construed the Alberta Land Titles Act Clarification Act’ as making 
an oil and gas lease a “lease” for certain statutory purposes. The implications 
of this decision are the concern of this comment. 


The provision of The Land Titles Act Clarification Act in question is 
s. 2 which reads as follows: 


2. It is hereby declared that the term “lease” as. used in The Land Titles Act and any Act 
for which The Land Titles Act was substituted includes, and shall be deemed to have 
included, an agreement whereby an owner of any estate or interest in any minerals 
within, upon or under any land for which a certificate of title has been granted under 
The Land Titles Act or any Act for which The Land Titles Act was substituted, demises 
or grants or purports to demise or grant to another person a right to take or remove 
any such minerals for a term certain or for a term certain coupled with a right there- 
after to remove any such minerals so long as the same are being produced from the land 
within, upon or under which such minerals are situate.® 


In Hayes v. Mayhood' the Court held that the word “lease” in s. 14 (1) 


11957] S.C.R. 387, 7 D.L.R. (2d) 721. 

2The feature which identifies an “unless” type of lease is a proviso that if the drilling of 
a well is not commenced within one year the lease shall terminate unless on or before the 
anniversaty date the lessee shall have paid to the lessor a sum of money for the privilege 
of deferring drilling for a period of one year, and so on from year to year during the 
primary term (which is usually 10 years). For a typical “unless” type of lease see 
Canadian Oil and Gas, Form A.I. (d). 

8For a summary of judicial opinions on the nature of the interest, See Canadian Oil and 
and Gas, 88 36, 41. 


411959] S.C.R. 568, 18 D.L.R. (2d) 497 (S.C.C.). 
51956 (Alta.), c. 26. 


®Jt is generally believed that the section was passed with the intent of being purely procedural 

so that oil and gas leases could be registered under The Land Titles Act. Financial 
institutions lending money on the security of leases wanted some method whereby their 
interests could appear on the register, and the Saskatchewan case of Landowners Mutual 
Minerals Ltd. v. Registrar of Titles (1952), 6 W.W.R. (N.S.) 230, [1952] 3 D.LR. 
482 (C.A.) had left some doubt whether oil and gas leases were registerable. Apparently, 
most are satisfied to procure registration by way of caveat. Mr. Thom, the Registrar of 
the Northern Alberta Land Registration District, informs that very few oil and gas leases 
have been registered as “leases”. 


7£1959] S.C.R. 568, 18 D.L.R. (2d) 497 (S.C.C.). 
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(b) of the Devolution of Real Property Act” included an oil and gas lease 
because the word “lease” was defined to include an oil and gas lease in the 
Land Titles Act Clarification Act. The statutory definition was transplanted 
from the Land Titles Act Clarification Act to the Devolution of Real Property 
Act because the latter Act contained no definition of “lease” and s. 14 “must 
have been intended to include in its application leases of real property under 
the Land Tiles Act”.® Further, if the meaning of “lease” in s. 14 was 
ambiguous, the two statutes were in pari materia, “both having provisions 
relating to real property in the Province of Alberta,” and the transplant of 
definition was justified by the rule of construction applying in the case of 
statutes in pari materia. 


This decision of the Court invites two questions. First, to what other 
Alberta statutes using the word “lease” will the statutory definition to include 
oil and gas leases be transplanted? Second, what is the effect of the statutory 
definition upon the nature of the oil and gas lease? 


1. Other Alberta statutes using the word “lease”. 


In Hayes v. Mayhood"® the Court applies the in pari materia rule of 
construction because the word “lease” in the statute has an ambiguous meaning 
and because the statute relates to real property law in Alberta. A fair 
inference from the decision is that the term “lease” is ambiguous because its 
meaning is not defined in the statute. In result, any provincial statute dealing 
with leases which does not define the term “lease” will affect the oil and gas 
lease, for obviously such a statute relates to real property law in Alberta. It 
would not be appropriate to catalogue such provincial statutes. Mention may 
be made of The Landlord’s Rights on Bankruptcy Act'’ and the landlord and 
tenant provisions of The Limitation of Actions Act’* and of The Seizures 
Act’*. Section 18 of The Judicature Act’* provides for relief against for- 
feiture for breach of a covenant in a lease to insure against loss or damage by 
fire, and section 21 gives the Alberta Supreme Court the jurisdiction of 
Chancery at July 15, 1870 with regard to leases of settled lands. While 
Alberta has not enacted general legislation concerning leases such as is in 


force in other Canadian provinces,'” many of the provisions of this code-type 
legislation are derived from English statutes.'" One may speculate that such 


8R.S.A. 1955, c. 83. Section 14(1)(b) authorizes personal representatives to “lease the 
real property or a part thereof, with the approval of the Court for a longer term 
{than one year].” The result of the case is that personal representatives can make oil and 
gas leases with the approval of the Court nothwithstanding that there is no power to make 
such leases in the will and that adult beneficiaries are non-concurring. 

9Mr. Justice Martland for the Court, 18 D.L.R. (2d) 497, at p. 504. 

10F1959} S.C.R. 568, 18 D.L.R. (2d) 497 (S.C.C.). 

11R.S.A. 1955, ¢. 171. 

12R.S.A. 1955, c. 177. 

13R.S.A. 1955, c. 307. 

14R.S.A. 1955, c. 164. 

15For example, The Landlord and Tenant Act, R.S.S. 1953, c. 312; The Landlord and 
Tenant Act, R.S.M. 1954, c. 136. 

16For example, Conveyancing and Law of Property Acts, 1881.(Imp.) c. 41; 1892 (Imp.) 
c. 13 (codifying the law relating to forfeitures); Landlord and Tenant Act, 1730 (Imp.) 
c. 28; Lord St. Leonard’s Act 1859 (Imp.) c. 35; The Common Law Procedure Act, 
1860 (Imp) c. 126. 
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of these English statutes as are of pre-1870 origin are in pari materia with The 
Land Titles Act Clarification Act because they probably apply in Alberta’’ 
and undoubtedly relate to real property law. 


2. Effect of the statutory definition on the nature of the lease. 


Hayes v. Mayhood’* does not say that the oil and gas lease is to be treated 
in Alberta as an ordinary lease for all purposes. Indeed, it is suggested that 
Mr. Justice Martland would be surprised if his judgment were to be read as 
subversive of the authority of the Berkheiser Cass'® except in the statutory 
instances. The reasoning of the Berkheiser Case** that the “unless” type of 
oil and gas lease is substantially unlike an ordinary lease and has for its 
purpose the right to search for and win the substances named remains un- 
impaired. But while the oil and gas lease is unlike an ordinary lease and is 
more realistically classified as a profit a prendre, there are very few legal 
consequences resulting from the different classification. For example, the 
decision in the Berkheiser Case“ would have been the same had the Court 
classified the oil and gas lease as an ordinary lease rather than a profit a 
prendre. It is true that a leasehold is a corporeal interest whereas a profit a 
prendre is incorporeal, but differences flowing from this conceptual distinction 
almost disappear when the incorporeal interest is held in gross, as in the case of 
the oil and gas lease treated as a profit a prendre. The interest in gross is 
irrevocable and assignable, and possessory remedies are available to the owner.” 
The one requirement of the lease which basically distinguishes it from the 
profit a prendre is the necessity of certain duration of term. Even in this 
respect the distinction disappears in the case of the “lease” by statutory 
definition, for the wording of s. 2 of The Land Titles Act Clarification Act” 
makes it clear that the oil and gas lease is to be deemed a “lease” notwith- 
standing that its term is to endure for the uncertain time of production of the 
leased substances.”* 


In summary, it seems that the nature of the interest conferred by the 
“unless” type of oil and gas lease is not altered by Hayes v. Mayhood** except 
with respect to peripheral statutory incidents that many attach to it by virtue 
of reading The Land Titles Act Clarification Act** definition of “lease” into 
other Alberta statutes dealing with leases. In considering oil and gas lease 
problems, an eye to the statute law will be essential. 


17Alberta takes the laws of England as of July 15, 1870, insofar as applicable to the 
conditions in the Northwest Territories at that time and so far as they are not subsequently 


repealed or modified. 

1811959] S.C.R. 568, 18 D.L.R. (2d) 497 (S.C.C.). 

1911957] S.C.R. 387, 7 D.L.R. (2d) 721. 

20] bid. 

21] bid. 

2212 Halsbury (3rd ed.), No. 1356, No. 1359. 

231956 (Alta.) c. 26. 

24For uncertainty of term based on production, see Detomac Mines Ltd. v. Reliance Fluorspar 
Mining Syndicate Ltd., [1952] O.R. 783, [1952] 4 D.L.R. 385 (C.A.). 

251959] S.C.R. 568, 18, D.L.R. (2d) 497 (S.C.C.). 

261956 (Alta.) c. 26. 
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OIL AND GAS DEVELOPMENT CONTRACT— 
INTERPRETATION—FIDUCIARY RELATION BETWEEN 
OPERATOR AND NON-OPERATOR—DUTIES OF OPERATOR 


RicHarp Dun op, B.A., LL.B. 


Midcon Oil and Gas Limited v. New British Dominion Oil Company and 
Brook, a recent decision of the Supreme Court of Canada, is of great 
importance to the oil and gas industry. The Supreme Court had to determine 
whether an operator under an oil and gas development contract is in a 
fiduciary relation to the non-operator under that contract. 

The facts of the case are complex. Midcon and New British entered into 
a “joint working interest agreement” for the exploration for, and development 
and production of, petroleum, natural gas and related hydro-carbons under 
a Crown reservation which was beneficially owned by New British. The 
agreement provided that if oil or gas were found, New British would have the 
right to act as operator. Natural gas in large quantities was found and New 
British elected to exercise its right to act as operator. 

The word “operator” was defined in tle schedule to the agreement to 
mean “the party designated to conduct the development and operation of the 
leased premises for the joint account,” and his duties were outlined in some 
detail.” The Supreme Court held that implied or included in these duties, 
although nowhere stated in the agreement, was the duty “of attempting to 
sell or otherwise turn to account minerals discovered,’ which was subject to 
the provisions of the contract." 

Mr. Brook, the president of New British, had assumed that his company 
had the duty tu sell. However, he was unable to find a market in the vicinity 
and he was unable to arrange for the sale of gas to companies exporting it 
by pipeline. In these circumstances, Brook and the New British Company, 
with other interests, promoted a company for the manufacture of chemical 
fertilizers, which would purchase natural gas. Brook undertook this project 
apparently without reference to Midcon; indeed, he seems to have negotiated 
with the other interests as owner or as a person in absolute control of the entire 
gas resources included in the contract. On incorporation, the operator pur- 
chased 3,300 preferred shares (approximately 33%) in the company at the 
part value of $100 and 749,988 common shares (approximately 22%) at the 
price of 1 cent each. At the time of the trial, the common shares were selling 
at an amount well over $1.50 per share.” 

In its subsequent action against New British, Midcon argued that New 
British as operator owed to Midcon, as non-operator, a fiduciary duty which 
it had breached when it purchased shares in the fertilizer plant and that Midcon 


171958} S.C.R. 314. 
2Ibid. pp. 317-9, 323-4. 


8]bid., p. 323. This finding is in accordance with the understanding by the oil industry 
of the operator’s duties. 


4Especially Paragraphs 15 (b), 16 and 20. 
5New British and Midcon together later incorporated anothes company for the construction 
of a pipeline. This transaction was not important to the case. 
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was therefore entitled, on payment of its share of the cost, to one-half of the 
shares in the chemical company issued to New British." At trial, Primrose, J. 
held for New British and his decision was upheld on appeal to the Appellate 
Division’ and to the Supreme Court of Canada.” 

Before discussing the actual decision in the case, we must note one possible 
defence of New British which was not discussed fully in any of the judgments. 
It is clear that a person with a fiduciary duty to his principal can make a 
profit out of his trust if the principal knows that the fiduciary is making a 
profit and with full disclosure by the fiduciary of the facts the principal 
either consents or does not object. The evidence here established that at some 
unspecified time an official of Midcon asked Brook if they could obtain some 
of the chemical company’s stock at the price paid or to be paid by Brook. 
The request was refused. This would seem to be evidence of assent by 
Midcon to Brook’s dealings. However, there was little or no evidence of 
any full disclosure by New British to Midcon of the circumstances; indeed, 
Brook made it clear in his evidence that what he was doing was “none of 
their business.” 


Locke, J. relies on Midcon’s assent to the contract of sale of natural gas 
to the fertilizer company. However, as Rand, J., in his dissenting decision, 
points out, this assent was given “without prejudice to the controversy which 
had then arisen between Midcon and New British.” 


The principal argument by Midcon was that New British, the operator, 
was in a fiduciary relationship with Midcon and that New British had not 
carried out its fiduciary duties. In the result, it was unnecessary to determine 
whether the operator had a fiduciary duty to the non-operator as the Supreme 
Court held that, even if such a duty did exist, it had not been breached. How- 
ever, by way of dictum, the majority of the Court” went on to state that the 
operator under this agreement had no fiduciary duties to the non-operator. 
It is this point of the case that I wish to discuss. 


The duty resting on people in a fiduciary position is succintly stated by 
Viscount Sankey in Regal (Hastings) Ltd. v. Gulliver:'° “The general rule of 
equity is that no one who has duties of a fiduciary nature to perform is allowed 
to enter into engagements in which he has or can have a personal interest 
conflicting with the interests of those whom he is bound to protect. If he 
holds any property so acquired as trustee, he is bound to account for it to 
his cestui que trust.” Maitland, paraphrasing Lewin, says, “. . . wherever 
a person clothed with a fiduciary character gains some personal advantage by 
availing himself of his situation as a trustee, he becomes a trustee of the 
advantage so gained.”'' The extent of this rule is indicated by Lord Russell 
of Killoween in the Gulliver case when he remarked that the rule “in no case 


619 W.W.R. p. 317. 


721 W.WR. p. 228. 
SLocke, J. delivered the judgment of the majority, (Kerwin C.J.C., Taschereau and 
Locke JJ.) and Rand J. dissented on behalf of himself and of Cartwright J. 


®See also Primrose J. at trial. But cf. Johnson J.A. (Appellate Division). 
10f 1942] 1 All E.R. 378. 


11Maitland on Equity, p. 80. 
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depends on fraud or absence of bona fides; or upon such qustions or con- 
siderations as whether the profit would or should otherwise have gone to the 
plaintiff, or whether the profiteer was under a duty to obtain the source of the 
profit for the plaintiff, or whether he took a risk or acted as he did for the 
benefit of the plaintiff, or whether the plaintiff has in fact been damaged or 
benefitted by his action. The liability arises from the mere fact of a profit 
having, in the stated circumstances, been made .. . .””” 


This doctrine was first applied to trustees, as in Keech v. Sandford,'* but 
has been extended to many other relationships although, as Re Biss’* points 
out, with different degrees of strictness. Therefore it was necessary for the 
Supreme Court first to decide what sort of relationship existed between the 
operator and the non-operator. From the judgments in the Supreme Court 
of Canada, it appears that the appellant argued three possible descriptions of 
the operator-non-operator relationship, namely, partnership, joint venture or 
a principal-agent relationship. All of the judges in the three courts who heard 
the case rejected the partnership argument. But they were equally divided 
in the question whether this was an agency or a joint venture contract.”” 


Those judges who could find neither an agency nor a joint venture and 
hence no fiduciary relationship relied on two main arguments. The first, 
stated by Primrose J. and impliedly accepted by the majority of the Supreme 
Court of Canada, was that the agreement set out in great detail the obligations 
of the operator and therefore the courts must not imply any other duties or 
liabilities. Surely, however, the question which the Court should have asked 
was; “What relationship have the parties created by this agreement?” As Sir 
Montague Smith stated, speaking for the Judicial Committee in Mollwo, 
March and Co. v. The Court of Wards (1872) L.R. 4 P.C. 419, “. . . the 
determination of cases of this kind is . . . to depend, not on arbitrary 
presumptions of law, but on the real contracts and relations of the parties.”** 
If the result of this examination reveals that the contract does create a joint 
venture or an agency, then the fiduciary duties will attach whether the parties 
have stipulated to that effect or not. These relationships are not implied from 
the acts of the parties; they are imposed by the law “in the interests of good 
conscience and without reference to any express or implied intention of the 
parties”’’ and sometimes, indeed, even in opposition to those intentions. 


12p, 386. 

13(1726) 25 E. R. 223. 

14In Re Biss [1903] 2 Ch. 40, the Court divided those relationships subject to a fiduciary 
duty into two classes, class 1 including trustees, executors, administrators and agents, and 
class 2 including mortgagees, joint tenants and partners. The difference between the two 
classes is that in the case of those individuals included in class 1 the presumption of 
personal incapacity to retain the benefit they get from their position is one of law. and 
cannot be rebutted, whereas the members of class 2 are subject only to a rebuttable 
presumption of fact. See Re Biss, at p. 56 (Collins M.R. ), and pp. 60-64 (Romer L.J.). 
See also Ex Parte James (1803) 32 E.R. 385, Hamilton v. Wright (1842) 8 E.R: 110, 
Zwicker v. Stanbury [1953] 2 S.C.R. 438. 

15The three-member majority in the Supreme Court of Canada and Primrose J. at trial 
held that there was no agency or joint venture contract and therefore no fiduciary duties 
here. The reverse was held by the two dissenting judges in the Supreme Court of Canada, 
who followed the reasoning of the Appellate Division (Johnson and McBride JJ.A.). 

16(1872) L.R. 4 P.C. 419 at p. 435. 

17Keeton on Trusts. pp. 192, 212. 
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The second argument relied on by those judges finding no agency or 
partnership and therefore no fiduciary relation was based on paragraphs 15 (a) 
and 20 of the agreement. These paragraphs expressly stated that the operator 
should be deemed to act as an independant contractor and that “no agency or 
partnership relationship is created by or between the parties hereto by the 
execution of this agreement or by the provisions hereof.” Although neither 
the trial judge nor the majority in the Supreme Court of Canada expressly 
state that these clauses are conclusive of the matter, they are clearly given some 
weight in the final decision. There is no doubt that these clauses are excellent 
evidence of what relationship the contracting parties wanted to create. But it 
is respectfully submitted that the question for decision was, not what the 
parties wanted to create, but what they in fact did create. 


There are relatively few cases dealing with this sort of problem. It is 
clear, of course, and many cases state, that the use of the term ‘agent’ or 
‘partner’ does not create that relationship if the real agreement is different.’ 
But what is the position in the reverse situation, that is, where the agreement 
expressly negatives the relationship? Where the covenantors seek to raise 
these clauses against third parties, the cases have decided that the court will 
look to the substance of the contract, and not to mere words or declarations 
to the contrary.’” I have been unable to find a case other than the Midcon 
case where the interpretation of such a clause has arisen in a dispute between 
the parties to the contract, although there are dicta which suggest that the 
result would be the same as the case where third parties are involved.”°. The 
same sort of attitude is indicated in the decision of the Supreme Court of 
Canada in Firestone Tire and Rubber Co. of Canada Ltd. v. Commissioner 
of Income Tax." There a clause in the agreement in question stated that it 
was “not to be construed as constituting the Distributor the agent of the 
Company for any purpose”. The Supreme Court eventually found that there 
was in substance no agency relationship but the judges did not use the clause 
quoted above as a shortcut, nor did they refer to it in any way. 

There is no express statement in the decision of Locke, J. as to the extent 
to which he is relying on paragraphs 15 (a) and 20 of the agreement. In the 
absence of such a statement, it is still open for the courts to adopt what I 
submit is the correct approach to this type of clause, as stated by Johnson 
J.A. in the Appellate Division.” 


Paragraph 20 of the agreement has been quoted. It provides that no agency or partnership 
is created by the agreement or between the parties. If in fact agency is created by the agree- 
ment a denial of that fact in the agreement will not prevent it being so. 


The question was the determination of the true nature of the relationship 
between the operator and the non-operator. The refusal of the courts to 





"18 Ror example, see Ex Parte White (1870-71) 6 Ch. App. 397. 


19Mollwo, March and Co. v. The Court of Wards (1872) L.R. 4 P.C. 419, Botham v. 
Keeper (1878) 2 O.A.R. 595, Beattie v. Dickson (1909) 14 O.W.R. 565, Trustees, etc. 
v. Oland (1902) 35 N.S.R. 409. Cf. Darling v. McLelland (1876) 11 N.S.R. 164. 


20In Re Randolph (1876-7) 1 O.A.R. 315 at'326. See also Lindley on Partnership, 11th 
ed., p. 50, fn. (i). 

2171942] 4 D.LR. 433. 

22p, 236. 








characterize the operator as partner or joint adventurer will not be discussed 
here. However, I will consider the question of agency as it is difficult to see 
how the Court was unable to find a principal-agent relation. 


An agent is defined in Black’s Law Dictionary as follows: 


One who represents and acts for another under the contract or relation of agency; one who 
undertakes to transact some business, or to manage some affair, for another, by the authority 
and on account of the latter, and to render an account of it. 


Halsbury states:~° 


The relation of agency arises whenever one person, called ‘the agent’, has authority, express 

or implied, to act on behalf of another, called ‘the principal’, and consents so to act... An 

agent, though bound to exercise his authority in accordance with all lawful instructions 
which may be given to him from time to time by his principal, is not subject in its exercise 
to the direct control or supervision of the principal. 

Do the duties of the operator bring him within these definitions? It is 
submitted that they do. First, the operator had the duty of attempting to 
sell or otherwise turn to account any minerals discovered, including the 
undivided interest of Midcon in the minerals. Expenses and profits were to 
be borne and shared equally, with the operator receiving a management fee 
based on specified monthly rates for each drilling and producing well. The 
operator was required to account to the non-operator regarding the “develop- 
ment and operation of the leased premises” which clause was held to include 
sales. The operator had to seek the consent of the other party regarding 
“any matters of capital and serious Consequence affecting the rights of the 
respective parties therein.” These clauses would seem to indicate that the 
operator was an agent of the non-operator for sale of oil and gas owned in 
part by the non-operator. 


Although not all agents are in a fiduciary relationship with their principals, 
it is clear that fiduciary duties are imposed on an agent whose duty it is to 
sell his principal’s property and that these duties are as strict as those placed 
on trustees, administrators and executors. The general duty of an agent is 
stated clearly by Bowstead:*° 


No agent is permitted to enter as such into any transaction in which he has a personal 
interest in conflict with his duty to his principal, unless the principal, with a full 
knowledge of all the material circumstances, and of the exact nature and extent of the agent’s 
interest, consent. Where any transaction is entered into in violation of this rule, the 
principal, when the circumstances come to his knowledge, may repudiate the transaction, 
or may affirm it and recover from the agent any profit made by him in respect thereof. 


Is there any conflict of interest and duty here? The conflict is obvious. 
The agent’s duty is to sell at as high a price as possible, but his interest as a 
shareholder is to keep the price low. In fact, the price of the oil and gas sold 
to the chemical company was a fair price, but the cases are clear that this 
make no difference.”® 


23Vol. 1, pp. 145-6. (3rd. ed.). 

24See footnote 13. 

25Bowstead on Agency, 11th ed. pp. 85-6. See also Aberdeen Ry. Co. v. Blaikie Brothers 
(1854) 1 Macq. 461, Parker v. McKenna (1874) 10 Ch. App. 96, De Bussche v. Alt. 
(1878) 8 Ch. D. 286, Nordish Insulinlaboratorium v. Bencard [1952] 2 All E. R. 1040. 
There are numerous Canadian cases. For a good review of them, see Chas. Baker Ltd. v. 
Chas. Baker Sr. [1954] 3 D.L.R. 432. 

26Gillett vy. Peppercorne (1840) 49 E. R. 31. 
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If an agent for sale sells to himself or his colleagues, either directly, or 
collusively through the intervention of a third party, a conflict of interest 
and duty exists. Does it make any difference that the sale is to a company 
in which the agent holds approximately 25% of the shares? There is some 
conflict in the cases on this point and, indeed, Underhill goes so far as to say 
that the rule “does not prevent a trustee selling to a limited company (other 
than a ‘one-man company’) in which he is a mere shareholder; for a sale by 
a person to a corporation is not, either in form or in substance, a sale by him 
to himself and others.”*’ He cities as his authority for this proposition 
Farrar v. Farrars, Limited.” In that case, three mortgagees in possession, 
of whom Farrar was one, and who acted as their solicitor, sold under the 
powers of sale in their mortgage deed to a company formed for the purpose 
of purchasing the property. The company was to some extent promoted by 
Farrar who became solicitor to the company and had a substantial (one-tenth) 
interest as a shareholder. But in Re Biss it was pointed out that the duty of 
the mortgagee, unlike that of the trustee or agent, is not absolute, and in this 
case the presumption against the transaction was rebutted. Also the decree 
refused in the Farrar case was a decree to set aside the sale and Lindley L. J. 
in the case states that if the decree asked for had been to declare the shareholder 
constructive trustee of his shares for the plaintiff, the results might have been 
different. The reason Lindley L.J. drew this distinction was the case of 
Turner v. Trelawny.” In that case, an assignee of a bankrupt company sold 
goods to a new company in which the defendant held shares which he had 
purchased from the assignee. Despite the defendant’s ignorance of the 
assignee’s double position, he was held to be a trustee of the shares for the 
old company. This approach has been followed in other cases*’ and it is 
submitted that it is correct as the conflict of interest and duty in an agent 
for sale in this situation is not materially different from the case where he 
sells to himself. 


Even if we assume that New British was under no fiduciary duty, still it 
is submitted that the Court might have considered the recent case of 
Reading v. A.G.” before deciding that the operator was free of all duty 
towards the non-operator. In that case a sergeant in the British Army on 
active service abroad consented on several occasions to accompany civilian 
lorries transporting illicit spirits to specified destinations. He always wore 
military uniform in order to avoid inspection of them by the police, and for 
his services he received in all £20,000. The military authorities took possession 
of several thousand pounds found in his hands, and he was tried by court- 
martial and convicted of conduct prejudicial to good order and military 


27Underhill on Trusts, 10th ed., p. 380. 
28(1888) 40 Ch. D. 395. 
29(1841) 59 E.R. 1049. 


30Salomons v. Pender (1865) 159 E.R. 682, Transvaal Lands Vo. v. New Belgium 
(Transvaal) Land and Devt. Co. [1914] 2 Ch. 488, Roxborough Gardens of Hamilton v. 
Davis (1919) 52 D.L.R. 572. 


31Reading v. A.G. [1948] 2 KB. 268 (T.J.), aff [1949] 2 KB 232 (CA), aff. 
[1951] A.C. 507 (HLL.). 
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discipline. After his release from prison he claimed, by petition of right, 
the return of the money seized. 


The courts all held for the Crown that it could keep the money seized, 
but for different, and interesting, reasons. Denning J. began by holding 
that “This man Reading was not acting in the course of his employment, and 
there was no fiduciary relationship in respect of these long journeys nor, 
indeed, in respect of his uniform.”** However, his Lordship nevertheless 
found that the money could be retained by the Crown on the following ground: 

In my judgment, it is a principle of law that if a servant, in violation of his duty. of 
honesty and good faith, takes advantage of his service to make a profit for himself, in this 
sense, that the assets of which he has control, or the facilities which he enjoys, or the 
position which he occupies, are the real cause of his obtaining the money, -as distinct from 
the mere opportunity for getting it, that is to say, if they play the predominant part in his 
obtaining the money, then he is accountable for it to the master.33 

The Court of Appeal found it unnecessary to consider this statement by 
Denning J. as they were able to find that Reading had a fiduciary duty, 
although they had to state that “. . . the term fiduciary relation in this 
connexion is used in a very loose, or at ail events a very comprehensive, 
sense.””* But Lord Porter in the House of Lords, speaking for the Lord 
Chancellor and himself, quoted and applied the statement of Denning J. 
cited above and went on to state: 


As to the assertion that there must be a fiduciary relationship, the existence of such a 
connexion is, in my opinion, not an additional necessity in order to substantiate the claim; 
but another ground for succeeding where a claim for money had and received would fail.35 
Are these statements to be restricted to the case of master and servant or 
even to a servant of the Crown in some sort of official position? Are they 
to be extended to the case of principal and agent? Are they wide enough to 
place upon this operator as agent of the non-operator a duty not to use his 
position as operator and his knowledge gained in that position except for the 
non-operator? The decision by the Court that no fiduciary duty rested upon 
New British did not preclude the application of these statements in the 
Reading case. 


As indicated above, the narrow decision of the Court in the instant case 
is, not that the operator owned no duty at all to the non-operator, but that 
even if he did owe the full fiduciary duty, then that duty was never breached. 
However the majority in the Supreme Court of Canada clearly stated that no 
fiduciary duty rests on the operator under this sort of contract. This is not 
to say that the operator is under no duty at all to the non-operator. Locke J. 
states that the operator does “owe to the (non-operator) the duty to act in 
good faith in its efforts to sell.°° In other words, in the terminology of 
Re Biss, the operator falls within the second class of cases, the presumption 
that the operator’s transaction is fraudulent being only a rebuttable pre- 
sumption of fact. 


32p, 276. 
33p, 275. 
34p, 236. 
85p, 516. 
86p, 326. 
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The reasons why the Supreme Court of Canada held that the full 
Keech v. Sandford duty does not apply to the operator are indicated by 
Locke, J. 


The principle upon which Keech y. Sandford’? and Ex Parte James®® were decided has no 
application to a relationship such as here existed. The reason for the rule applied in these 
cases, as pointed out by Lord Redesdale, L.C. in Griffin v. Griffin,3® is public policy. 
Keech v. Sandford was an infant’s case and Ex Parte James that of a purchase by a 
solicitor to the commission of a bankrupt’s estate.*° 
In other words, the rule, developed in cases where the parties were not on 
the same footing, has no application to the present case where we have two 
companies who do bargain on the same footing.” 


Moreover the Court may well have considered the fact that one oil company 
may well be a party to several of these agreements and a strict application of 
the equitable rules might result in a a great loss of flexibility so essential in 
dealings in the oil industry. Indeed, the decision is perhaps an illustration 
of the attitude expressed by Bramwell, L.J. in New Zealand and Australia 
Land Co. v. Watson when he said, “I would be very sorry to see the intricacies 
and doctrines connected with trusts introduced into commercial transactions.”** 

However, before our courts refuse too quickly to apply to new situations 
the duties and liabilities of the fiduciary, they should remember the basis of 
these duties as set out by Lord Eldon in Ex Parte James. 


(The doctrine) rests upon this; that the purchase is not permitted in any case, however 
honest the circustances; the general interests of justice requiring it to be destroyed in every 
instance; as no Court is equal to the examination and ascertainment of the truth in much 
the greater number of cases.*? 


Is it any simpler in the case of the operator than it was in the case of the 
trustee to examine and ascertain the truth? Moreover, although these new 
relationships may seem quite different from anything which the law has seen 
before, I have suggested above that upon analysis the operator has some 
affinity to at least one person known to the law, the agent. 

Finally the argument that freedom to contract is essential to the particular 
business in question was raised as long ago as 1840 in the case of Gillett v. 
Peppercorn."* To it, Lord Langdale made this reply: 


It is said that this is every day’s practice in the city. I certainly should be very sorry to have 
it proved to me that such a dealing is usual; for nothing can be more open to the commission 
of fraud than transactions of this nature . . . . If a person employed as agent on account 
of his skill and knowledge is to have, in the very same transaction, an interest directly 
opposite to that of his employer, it is evident that the relation between the parties then 
becomes of such a nature, as most inevitably lead to continued disappointment, if not 
to the continued practice of fraud.*® 


The courts may, in the future, have to consider this warning, when they 
are called-upon to apply the principles stated in the Midcon case. 


87Supra, footnote 12. 

38Supra., footnote 13. 

89(1804) 1 Sch. and Lef. 352. 

40p, 326. 

41However, is it always true that two oil companies bargain on the same footing? The 
small companies are not in the same position as the large companies. 

42New Zealand and Australia Land Co. v. Watson 7 Q.B.D. 374, cited in Henry vy. Hammond 
[1913] 3 K.B. 515. 

48Ex Parte James, supra, at pp. 326-7. 

44Supra., footnote 25. 

45p, 33. See also Brookman v. Rothschield 57 E.R. 957. 
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A STUDY IN CERTAINTY 
K. J. Rootes, B.A., Law III, University of Alberta 


On January 27, 1959, the Supreme Court of Canada brought down a 
decision which could have far reaching effects throughout the Common Law 


provinces. The case was Calvan Consolidated Oil and Gas Company Ltd. v. 
M. E. Manning.’ 


This case is important not only for what was specifically decided between 
the parties, but also for the principle which may be derived from it. Mr. Justice 
Judson spoke for the Court and was not embarrassed by dissenting judgments, 
or by what is often more troublesome, concurring judgments which remind 
one of Stephen Leacock’s legendary character who mounts his horse and 
rides off in all directions leaving counsel and the lower courts completely 
unenlightened. 

This case arose out of a very simple set of facts. The Respondent Manning 
and the Appellant Calvan were both holders of petroleum and natural gas 
permits issued by the British Columbia government. Manning held permit 153 
and Calvan permit 120. Early in 1953 the parties entered into negotiations 
with regard to their respective permits with a view to exchanging partial 
interests. On the 20th of February 1953, Manning made a written offer to 
Calvan in which he proposed to transfer a 20% interest in permit 153 to 
Calvan in exchange for a transfer of a 20% interest in permit 120 to Manning. 
Calvan was to retain the right to deal with permit 120 and three possible 
situations were envisioned and provided for. 


First, in the case of a sale the owner of the permit would account to the 
other for 20% of the proceeds. Secondly it was provided that if the permit 
was to be farmed out to a third party Calvan was to have full power of 
decision over the terms of the farmout of permit 120 subject to its duty to 
preserve Manning’s 20% interest as a working interest. Both Manning and 
Calvan’s interest would abate according to the extent of the third party’s 
interest. The third situation contemplated was the development of permit 120 
by Calvan and in that case both parties would mutually agree to the terms of 
the operating agreement and if they could not agree on any particular clause, 
then the clause in question would be arbitrated by a single arbitrator pursuant 
to “The Arbitration Act of Alberta”. It was also agreed that each party 
would keep its permit in force for three years, and that a formal agreement 
would be drawn up as soon as possible. 

This offer was in the form of a letter from Manning to Calvan and was 
signed by Manning. Four days later on the 24th of February, 1953 the 
following clause was added: 


“It is agreed that the terms of the formal agreement are to be subject to our mutual agreement 
and if we are unable to agree, the terms of the agreement are to be settled by arbitration by 
a single arbitrator, pursuant to ‘The Arbitration Act of the Province of Alberta’.” 


This offer with the amendment was accepted by Calvan. 
Both parties carried on under this agreement for a considerable time. 
1[1959] S.C.R. 253. 
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Manning sold permit 153 accounting to Calvan for 20% of the proceeds. 
From the evidence at trial, there appeared to be no difficulty over this 
transaction. 


Later Calvan arranged a farmout of permit 120 to Imperial without 
Manning’s knowledge or acquiescence and at this point the disagreement 
arose which ripened into action. Manning claimed that in their farmout 
agreement with Imperial Oil, Calvan had derogated from Manning’s 20% 
working interet, and thus were in breach of their fiduciary duty towards him. 
Calvan brought action to have the court declare that the above quoted letter 
with amendments did not, nor ever had, constituted a contract. Mr. Justice 
Egbert at trial in the Supreme Court of Alberta,’ declared that there never 
had been a contract. 


In the interests of clarity before discussing the various questions arising out 
of this case on its journey through the courts, it is necessary to label two 
particular terms of the agreement. The arbitration clause which appeared in 
the letter of February 20, 1953 referring to the operating agreement will here- 
inafter be called the first arbitration clause. The arbitration clause referring 
to the drafting of a formal agreement which appeared in the amendment of 
February 24th, 1953 will be referred to as the second arbitration clause. 


The first question to be decided in the action was a familiar one in the 
courts of both England and Canada, and it is fair to say that the principle 
to be applied is or should be the same in both jurisdictions. 


This question arises where the parties have drawn up an informal agree- 
ment and expressed their desire that it be cast in more formal terms. Does 
this reference to a more formal agreement contemplate a new contract and 
new terms or does it mean that the formal contract is merely to give a more 
regular and complete expression to the terms already agreed upon? There 
are a great number of cases on this point and fortunately they all seem to 
express the same principle.’ This principle is perhaps best stated in Hatzfeldt- 
Wildenburg v. Alexander where Mr. Justice Parker says:* 


“It appears to be well settled by the authorities that if the documents or letter relied on as 
constituting a contract contemplate the execution of a further contract between the parties, 
it is question of construction whether the execution of the further contract is a condition or 
term of the bargain or whether it is a mere expression of the desire of the parties as to the 
manner in which the transaction already agreed to will in fact go through. In the former 
case there is no enforceable contract either because the condition is unfulfilled or because the 
law does not recognize a contract to enter into a contract. In the latter case there is a binding 
contract and the reference to the more formal document may be ignored.” 


At trial Mr. Justice Egbert took the view that the second arbitration clause 
contemplated settlement of the terms not only of the informal agreement as it 
stood on February 24, 1953 but also of any farmout agreement which Calvan 


2Calvan Consolidated Oil and Gas Company Limited vy. M. E. Manning (1957) 22 W.W.R. 
(NS) 433. 
8Chinnock v. Ely (Marchioness) 46 E.R. 1066. 

Winn v. Bull (1877) 7 Ch.D. 29. 

Rossiter v. Miller (1879) 3 A.C. 1124. 

Hatzfeldt-Wildenburg v. Alexander 1912 1 Ch. 284. 

Branco v. Cobarro 1947 K.B. 854 


4H atzfeldt-Wildenbury v. Alexander 1912 1 Ch. 284. 
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might negotiate. On Mr. Justice Egbert’s view of the meaning of this clause, 
it was asking too much of the arbitrator to settle the terms of both agreements. 


Leaving for the moment Mr. Justice Egbert’s view on the operation of the 
second arbitration clause, and narrowing our view to the question whether 
the parties contemplated that they would not be bound until a formal contract 
was signed, we find that both the Alberta Court of Appeal” and the Supreme 
Court of Canada decided the second arbitration clause operated only to embody 
the precise terms of the formal agreement, if the parties failed to agree on how 
this was to be done. Mr. Justice Judson put this proposition forcefully when 


he said:° 


“Only two questions remain to be considered and these arise from the provision in the amend- 
ing agreement for arbitration on the terms of the formal agreement. The questions are 
first: whether this indicates an intention not to be bound until the formal agreement is 
executed and second: what terms may be incorporated in the formal agreement by the 
arbitrator. My opinion is that the parties were bound immediately on the execution of the 
informal agreement, that the acceptance was unconditional and that all that was necessary 
to be done by the parties or possibly by the arbitrator was to embody the precise terms and 
no more, of the informal agreement in a formal agreement.” 


The next and more important point decided in the Calvan Case was the 
function and operation of the first arbitration clause. In order to analyze the 
reasons for the judgment on this clause it is necessary to examine the earlier 
case law thoroughly. This necessitates close scrutiny of three English cases 
which succeeded in baffling a very competent judge of this English Court of 
Appeal. 

May and Butcher v. The King’ is the first case in this series. The parties 
were the crown and a dealer in war surplus equipment. By means of successive 
letters there emerged an agreement wherein the price was not agreed, but was 
left for the future agreement of the parties. The last term was in the form 
of an arbitration clause and appeared as follows:* 

“It is understood that all disputes with reference to or rising out of this agreement will be 

submitted to arbitration in accordance with the provisions of The Arbitration Act, 1889.” 

It was held both at trial and on appeal that there was no contract. The 
dissent of Lord Justice Scrutton was important for he was to play a leading 
part in the other two cases. He felt that the case was one where the unagreed 
price could be settled by the operation of the Sale of Goods Act. When 
appealed to the House of Lords, the Law Lords were unanimous in finding 
that this section provided for a reasonable price to be fixed by the courts where 
there had been no mention of price by the parties, but where the parties had 
stated how the price was to be arrived at, the act could not apply to make 
certain this uncertain term. 


Then the House of Lords had to consider whether the arbitration clause 
could serve to make certain what the parties had neglected. Lord Buckmaster 
deals with the clause as follows:° 


5(1957) 22 W.W.R. (NS) 433. 

611959] S.C.R. 253 at 260. 

7{1934] 2 K.B. 17 (Case decided in the House of Lords in 1929). 
8Ibid. 

Tbid., at 20. 
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“The next question is about the arbitration clause, and there I entirely agree with the 
majority of the Court of Appeal and also with Rowlatt, J. The clause refers ‘disputes with 
reference to or arising out of their agreement’ to arbitration, but until the price has been 
fixed, the agreement is not here. The arbitration clause relates to the settlement of what 
ever may happen when the agreement has been completed and the parties are regularly 
bound. There is nothing in the arbitration clause to enable a contract to be made which 
in fact the original bargain had left quite open... .. ee 
The second case is W. N. Hillas Company v. Arcos Limited.'® In this 
case the parties made an agreement in the most ambiguous terms using 
expressions meaning little to the layman or even to the courts. This most 
inartistic language did not prevent the parties from performing the original 
agreement for a period of a year. At the end of this year however, when 
the Hillas Company attempted to enforce an option provided for in the 
original contract, the Arcos Company resisted and as a result the Hillas 
Company sued them for breach of contract. At trial the Hillas Company 
was successful, but this judgment was reversed in the Court of Appeal, where 
the selfstyled impenitent Lord Justice Scrutton still felt that he had been 
right in May and Butcher v. The King, but found for the Arcos Company, 
feeling that he was obliged to do so by the decision of the House of Lords in 
May and Butcher v. The King. 


This case was then appealed to the House of Lords where the trial 
judgment was restored. The Law Lords stated that Lord Justice Scrutton 
had mistaken their meaning in May and Butcher v. The King, and the correct 
view was that where an agreement could be found despite the difficulty of 
construing vague language there would be a contract binding the parties. 

Third and last in the series is Foley v. Classique Coaches Limited." The 
parties, a bus company and a garage owner, entered into an agreement whereby 
the bus company would puchase certain property from the garage owner for 
a cash consideration and certain added conditions. One of these conditions 
was that the bus company would purchase all the petrol they required for 
their operations from the garage owner at a price to be agreed by the parties 
in writing from time to time. As this term stands it is clear from the cases 
already discussed that it is void for uncertainty. There was in the agreement, 
however, an arbitration clause as follows:** 


“If any dispute or difference shall arise on the subject matter or construction of this 

agreement the same shall be submitted to arbitration in the usual way in accordance with 

the provisions of the Arbitration Act, 1889.” 

At trial judgment was found for the garage operator. The Court of 
Appeal confirmed this finding, Lord Justice Scrutton holding with the rest of 
the court that the arbitration clause related to the subject matter of the 
agreement and could serve to cure the omission in the clause as to price. In 
reaching this conclusion Lord Justice Scrutton considered that he was applying 
the law in accordance with the judgment of the House of Lords in the Hillas 
case. 


10(1932) 38 Comm. Cases 23. Also contained in Milner Wright’s and Materials on the Law 
of Contracts. (University of Toronto, 1954) 117. 


1111934] 2 K. B. 1. 
12] bid., at 4. 
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May and Butcher v. The King and Foley v. Classique Coaches Limited may 
be classified together. In both cases the terms were unambiguous, and it is 
evident that no contract could have arisen from the unsettled terms for the 
parties had left something to be agreed. The question to be answered is, did 
the arbitration clause operate to cure the obvious omissions? In May and 
Butcher v. The King it was held that the arbitration clause could not operate 
until there was a concluded agreement since its terms provided only for 
settling disputes with reference to or arising out of the contract. In Foley v. 
Classique Coaches Limited however, it was found as a fact by Lord Justice 
Scrutton that on construction the arbitration clause did not depend on concluded 
terms of agreement, but was by its language a term of a complete agreement 
which could serve to cure the obvious unsettled term as to price. The principle 
is readily apparent, that where there is an unsettled term and there is an arbi- 
tration clause which can be construed as providing for the settlement of this 
term as distinguished from mere disputes arising out of the contract, such an 
arbitration clause can operate to make a contract. 


Hillas Company v. Arcos Limited presents a very different situation. 
There was great ambiguity here, but no question of an unsettled term. The 
question was could certainty be found in the loose terms of trade usage and 
the performance of the parties? The court by the use of expert witnesses and 
patient examination was able to find an agreement. 


It is submitted that the Calvan Case falls within the May and Butcher v. 
The King, and Foley v. Classique Coaches Limited category and there is no 
need to consider Hillas Company v. Arcos Limited. Mr. Justice Judson puts 
this point almost beyond argument when he states:"* 

“My conclusion therefore, is that this contract is not void for uncertainty. There is no 

need here to invoke the principles of a ‘fair’ and ‘broad’ construction of this contract as 

mentioned by Lord Wright in Hillas and Company vy. Arcos Limited supra. The parties 
knew what they were doing and they expressed their intention with certainty and a complete 
lack of ambiguity.” 

Looking at the first arbitration clause in the Calvan Case and comparing 
it with those in May and Butcher v. The King and Foley v. Classique Coaches 
Limited the Calvan clause stands out as a model of clarity. It might well be 
said that Lord Justice Scrutton erred in Foley v. Classique Coaches Limited 
in finding that the arbitration clause in that case came within the orbit of the 
contract. But be that as it may, this question is one of construction and in no 
way derogates from the principle. 


Mr. Justice Egbert at trial felt strongly that an arbitrator could not do 
what the parties had failed to do and he based his opinion on the mistaken 
principle that arbitrators are subject to the same rules as are judges in a court 
of law. Both Mr. Justice Porter in the Alberta Court of Appeal and Mr. 
Justice Judson in the Supreme Court of Canada took the directly opposite 
view, holding that, if properly empowered by the parties, an arbitrator can 
make a contract for them. In support of this they both cite the same 
authority: ** 


1871959} S.C.R. 253 at 260. 
14Russell on Arbitration, (17th ed.) at 10. 
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i. 


i. 


“Since an arbitrator can be given such powers as the parties wish, he can be authorized 
to make a new contract between the parties. The parties to a commercial contract often 
provide that in certain events their contract shall be added to or modified to fit the 
circumstances then existing, intending thereby to create a binding obligation although they are 
unwilling or unable to determine just what the terms of the new or modified agreement 
shall be. To a court such a provision is ineffective as being at most a mere ‘agreement to 
agree’ but a provision that the newer modified terms shall be settled by an arbitrator can 
without difficulty be made enforceable.” 

As his authority Mr. Justice Egbert quotes Scammell v. Ouston’* where 
it is stated that a judge cannot make a contract for the parties where they 
have not reached agreement on essential terms, or in other words the court 
cannot invent a contract for the parties. This case is an excellent authority 
for the definition of the powers of a court in construing the terms of a pur- 


ported contract, but it says nothing as to the powers of arbitrators. 


The trial judge also felt that even if an arbitrator could fix one term as in 
Foley v. Classique Coaches Limited the drafing of what might amount to an 
entire operating agreements would be asking far too much of him. It seems 
to the contrary that if one term can be made certain by arbitration then why 
not two or three. .... ad infinitum. If this were not so it would put a 
strait jacket on business men preventing them from entering into contracts 
which a rapidly expanding country needs in order to continue its development. 
Mr. Justice Judson expresses this view in the clearest terms in the following 
passage: 

“The only remaining contingency was the retention, exploration and development of the 
property by the parties themselves. In an agreement of this kind, where the lands may be 
first of all sold or made subject to a farmout agreement, it seems to me virtually impossible 
for the parties at that stage of the proceedings to set out in full what the terms of operation 
would be if Calvan were to develop the land itself. Here are two co-owners who do not know 
at the point of time when co-ownership is established what they will do with the land. They 
realize that they may eventually have to develop it themselves. It is a situation that all 
co-owners may have to face and if nothing more is said between them, they must agree on 
the terms of the development. If they cannot agree they are at a standstill and must put up 
with this situation or wind up their association in some way. There is every reason, there- 
fore, why the parties here introduced an arbitration clause into their agreement to deal with 
this particular point.” 

To sum up it is submitted that the decision in the Calvan Case will be most 
welcome in the business world, for it seems no exageration to say that business 
development was being seriously hampered by a too great respect for the 
superficial formalities in contracts. Business men were precluded or thought 
they were precluded from entering into many contracts which required com- 
mitments far into the future, and by this decision they will be enabled to take 
bolder steps forward with certainty. But to take advantage of this decision, 
they must insert an adequate arbitration clause within the contract. 


151941] A.C. 251. 
161959] S.C.R. 253 at 259. 
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GIFTS OF LAW BOOKS TO UNIVERSITY 


For several years, the Law Library has received Canadian 
Bankruptcy Reports as a gift from Sem Field, Q.C. The 
subscription is being continued by his firm following Mr. 
Field’s retirement. 

In this connection, the Law Librarian wishes to bring to 
the attention of the profession that gifts of the more frequently 
used reports are always most welcome, as constant use makes 
periodic replacement necessary, particularly of those volumes 
that contain leading cases. Volumes currently sought by the 
Library include: Supreme Court Reports, vols. 23, 27, 69; 
[1925], and [1929]-[ 1938}; Alberta Law Reports, vols. 21-26; 
and Territories Law Reports, vols. 5 and 7. 

In addition, some of the classic texts which have not been 
re-edited are now very difficult to obtain. In particular, the 
Library is most anxious to procure a copy or copies of 


Remedies of Vendor and Purchaser by C. C. McCaul. 








